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to advance sound thinking in 
the field of insurance law and 
to review unfolding develop- 
ments of interest and impor- 
tance. Thus the JourRNAL 
presents timely articles on 
subjects of insurance law, di- 
gests of recent decisions, com- 
ments on a ee 
reviews of pertinent legal ar- 
ticles in contemporary publi- 
cations, and other features 
reflecting the changing scene 
of insurance law. 


In the interest of stimulatin 
current thought and junk 
discussion of significant topics 
in insurance law, the pages of 
the JouRNAL are made freely 
available. Because of this 
open policy of expression, 
no editorial responsibility is 
assumed for the ideas and 
opinions set forth. On this 
basis contributions are invited. 
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Questions Arising Under Public 
Official Bonds in New York 


by CURTISS E. FRANK 


I SHALL not attempt in 

this article to cover gen- 
erally the field of public 
official bonds but rather 
shall confine my discussion 
to certain laws of the State 
of New York relating to 
such bonds and to the more 
important decisions of the 
courts of this state pertain- 
ing to the liability of sureties 
on such bonds or under- 
takings. 


Many of the early statutes 
in effect prior to the enact- 
ment of the original Public 
Officers Law in 1892 con- 
tained specific provisions 
requiring the filing of an 
undertaking to the effect 
that the public official would 
faithfully perform the du- 
ties of his office and account 
for moneys and property coming into his 
possession. The present Public Officers Law 
was enacted in 1909 and repealed the origi- 
nal Public Officers Law of 1892. A com- 
parison of these statutes, however, discloses 
that many of the provisions of the previous 
law have been incorporated in the present 
law, and such amendments and additions as 
have been made do not appear to be such 
as would alter the rules laid down by the 
courts in decisions rendered prior to the 
enactment of the existing statute. 


Definition of “Public Officer” 


It might be well before proceeding further 
to define the words “Public Officer”. No 
statutory definition is found in the Public 
Officers Law and it therefore becomes nec- 
essary to examine the cases for a judicial 
interpretation of the words “Public Officer”. 
In the Matter of Dawson v. Knox, 231 App. 
Div. 490 (3rd Dept.), aff'd 267 N. Y. 565, 
the concurring opinion of Justice Davis set 
forth the following definition: 


In general a public officer is one chosen by 
election or appointment to a public office duly 
established by law, in which he is required to 
perform duties either legislative, executive or 
judicial; and to have contact with the public 
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acting in some capacity for 
their benefit in the exercise of 
such duties—as distinguished 
from employment in .matters 
of mere administrative detail 
or in some subordinate cleri- 
cal or advisory relation to 
another officer. There is in- 
volved in the term, in general, 
the elements of tenure, dura- 
tion and emoluments. It im- 
plies that the incumbent has 
taken an oath of office, al- 
though this is not an infal- 
lible test. 


See also Kingston Associates, 
Inc. v. LaGuardia, 156 Mise. 
116, 121, aff'd 246 App. Div. 
803. 


The Second Class 
Cities Law—Bonding 
252 Requirements 


The statutes relating to the 
election or appointment of state and local 
officers are too numerous to permit me to 
discuss each of them, and I shall, therefore, 
refer only to some of the statutes covering 
groups of public officers in various subdivi- 
sions of the State for the purpose of illus- 
trating the risk that is assumed by a surety 
company when a public official bond is 
underwritten. 


The Second Class Cities Law, which con- 
stitutes the general charter of the City of 
Yonkers with which I am necessarily some- 
what familiar, provides in Section 18 thereof 
that, 

No person elected or appointed to a city office 
shall enter upon or continue in the discharge 
of the duties of his office until he shall have 
executed and filed with the city clerk the official 
undertaking, if any, required to be given and 
the same shall have been approved as to its 
form and validity by the corporation counsel 
and as to the sufficiency of the sureties by the 
mayor. 


Specific provision is likewise contained in 
the Second Class Cities Law requiring the 
filing of an undertaking by various officers 
and their deputies before entering upon the 
discharge of the duties of their respective 
offices, in such penal sum as may be pre- 
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scribed by the Common Council. Section 18 
of this law further provides: 

In addition to the city officers required in this 
chapter, or otherwise by law, to give official 
undertakings, the common council may require 
any other city officer to give an official under- 
taking in such penal sum and with such con- 
ditions and sureties as it shall direct and 
approve. 


In accordance with such authority, the Com- 
mon Council of the City of Yonkers, by 
ordinance which is amended from time to 
time, requires many other officers and em- 
ployees who are charged with the responsi- 
bility of receiving and disbursing public funds 
and with the management and control of 
public property to give undertakings. In 
recent years all such undertakings are bonds 
of surety companies authorized to do busi- 
ness in the State of New York and all pre- 
miums are charged to and paid out of city 
funds. Somewhat similar provisions are con- 
tained with respect to village officers in the 
Village Law, with respect to town officers 
in the Town Law, with respect to county 
officers in the County Law and with respect 
to state officers in the Executive Law. See, for 
example, Section 58 of the Village Law, 
Section 25 of the Town Law, Section 247 
of the County Law and Section 51 of the 
Executive Law. 


It is provided in Section 1820 of the Penal 
Law that a person who executes any of the 
functions of a public office without having 
executed and duly filed the required se- 
curity, as prescribed by. law, is guilty of a 
misdemeanor. 


Statutory Measure of Surety’s Liability 


The form of all official undertakings is pre- 
scribed by Section 11 of the Public Officers 
Law which provides that, 


Every official undertaking, when required by 
or in pursuance of law to be hereafter executed 
or filed by any officer, shall be to the effect 
that he will faithfully discharge the duties of 
his office and promptly account for and pay 
over all moneys or property received by him 
as such officer, in accordance with law, or in 
default thereof, that the parties executing such 
undertaking will pay all damages, costs and 
expenses resulting from such default, not ex- 
ceeding a sum, if any, specified in such under- 
taking. 


The foregoing would seem to indicate that 
the liability of the surety is limited to the 
amount specified in the undertaking. How- 
ever, this is not always the case inasmuch 
as the statute further provides that, 


The sum specified in an official undertaking 
shall be the sum for which such undertaking 
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shall be required by or in pursuance of law 
to be given, 


and 


If no sum, or a different sum from that required 
by or in pursuance of law, be specified in the 
undertaking, it shall be deemed to be an under- 
taking for the amount so required. 


The liability of the surety is not affected by 
any informalities in the undertaking. Sec- 
tion 11 of the Public Officers Law on this 
point provides that, 

The failure to execute an official undertaking 
in the form or by the number of sureties re- 
quired by or in pursuance of law, or of a surety 
thereto to make an affidavit required by or in 
pursuance of law, or in the form so required, 
or the omission from such an undertaking of 
the approval required by or in pursuance of 
law, shall not affect the liability of the sureties 
therein. 


The design and effect of the foregoing pro- 
visions of the Public Officers Law are to 
measure the liability of the surety, not by 
the language of the obligation assumed by 
them, but by the requirements of the laws 
under which the undertaking or bond may 
be required and in conformity with which it 
purports to have been given. In City of 
Mount Vernon v. Brett, 193 N. Y. 276, 287- 
288, the Court of Appeals although holding 
that a statute making an official bond a lien 
upon the real estate of the obligors, even 
when neither filed nor recorded, should be 
construed strictissimi juris, indicated that the 
section of the statute under which the bond 
is given is by operation of law read into the 
bond. On the other hand “surplusage’— 
that is language not consonant with the 
statute—is ordinarily read out of the bond. 
The importance of a careful examination 
of the law requiring the giving of an under- 
taking or bond before such a bond or undertak- 
ing is written is at once obvious. This, of 
course, I realize is the function of the under- 
writer and not of the claim department. Ob- 
servance of this precaution, however, may 
result in saving the claim department many 
unnecessary difficulties. In this connection, 
it is important to note that the courts of 
New York, in interpreting the meaning of 
bonds written by surety companies, hold 
that “any doubtful language should be con- 
strued most strongly against the surety.” 
Town of Whitestown v. Title Guaranty and S. 
Co., 72 Misc. 498, 501, aff’d 148 App. Div. 
900, aff’d 209 N. Y. 512; see also McClare v. 
Massachusetts Bonding & Ins. Co., 266 N. Y. 
371, 377. 


Bonding After Official Duties 
Begun—Surety’s Liability 


If a public official, required to give a bond, 
enters upon the discharge of any of his 
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official duties before giving such bond, the 
sureties upon the bond subsequently given 
during his official term are liable for all his 
acts and for all moneys and property re- 
ceived during such term prior to the execu- 
tion of such bond. Public Officers Law, 
Section 12, Waydell v. Hutchinson, 146 App. 
Div. 448 (2nd Dept.). 


Cancellation During Official Term 


Once written, the public official bond can- 
not, under the law of the State of New York, 
be cancelled during the official term of the 
public officer. Public Officers Law, Section 12. 


Liability for Official and 
Individual Acts of Public Officers 


The liability of a surety under a public off- 
cial bond is ordinarily as great but no greater 
than that of a public officer while acting in 
his official capacity. Eckstein v. Massachusetts 
Bonding & Ins. Company, 281 N. Y. 435, 440, 
rearg. den. 282 N. Y. 590. The New York 
courts never have given wholehearted sup- 
port to the distinction followed in many 
jurisdictions between acts performed virtute 
offictt and acts performed colore officit, pur- 
suant to which sureties are held liable for 
acts of their principals performed by virtue 
of the public office held but are not held 
liable for acts of their principals performed 
simply under color of official capacity. New 
York has adopted the rule that the surety 
ordinarily is liable for all acts of the bonded 
public officer except when the acts are 
the individual, rather than the official, acts 
of the public officer. This means in effect 
that in New York the act of the public 
officer must ordinarily be rather. clearly one 
which has no semblance of authority in order 
for the surety to be relieved of liability. 
Thus if a sheriff levies on the wrong prop- 
erty, the surety is liable in New York, but 
if he levies without any warrant whatsoever, 
the surety is not liable. See People v. Schuy- 
ler, 4 N. Y. 173; Berry v. Schaad, 50 App. 
Div. 132 (4th Dept.); Bishop v. Mosher, 65 
Hun 519. In another case the surety of a 
town supervisor who received money raised 
by the town to purchase a fire hose was held 
not liable for his misappropriation of such 
funds. The supervisor had no authority 
whatsoever, either actual or apparent, to 
receive such funds and in receiving them 
he was a mere volunteer. Town of Whites- 
town v. Title Guaranty and S. Co., 72 Misc. 
498, aff'd 148 App. Div. 900, aff’d 209 N. Y. 
512; see, in accord, People v. Pennock, 60 
N. Y. 421. An interesting, although some- 
what questionable, application of the rule 
appears in DeSisto v. Stimmel, 58 App. Div. 
486 (1st Dept.), where the sureties of a mar- 
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shal who took a cash deposit as indemnity 
instead of a bond were held not liable upon 
his failure to return the deposit since the 
taking of such deposit was, by the express 
provisions of the statute, entirely unauthor- 
ized. See also on this general subject Ingo v. 


Koch, 127 F. (2d) 667, (C. C. A. 2). 


Ministerial Acts—Judicial Acts 


As a general rule, the surety is liable for 
misfeasance or nonfeasance in the perform- 
ance of ministerial acts by a public officer 
but not for the judicial acts of such an officer 
unless “while performing judicial functions” 
the public officer “has maliciously deprived 
a person of his property or rights.” Eckstein 
v. Massachusetts Bonding & Ins. Company, 
supra, at page 439. Malice or intent is im- 
material where the act performed is a minis- 
terial act and in such instances the surety is 
held liable irrespective of the public officer’s 
state of mind. See Olmsted v. Dennis, 77 
N. Y. 378, 382; Beardslee v. Dolge, 143 N. Y. 
160, 165. 


Liability Without Fault for 
Loss of Public Funds 


The question might well be asked, “What 
is the liability of a public officer while acting 
in his official capacity?” I shall confine my 
discussion on this point to public officials 
who handle funds since it is with respect to 
such officials that the question of liability 
is most important, and it is in such instances 
that most litigation has arisen. In Supervi- 
sors of Albany County v. Dorr, 25 Wend. 440, 
aff'd 7 Hill 583, the New York Supreme 
Court held that a public official entrusted 
with the receipt and disbursement of public 
funds could not be held responsible for such 
funds when actually stolen from his office 
without any neglect or fault of his own. The 
Court for the Correction of Errors (7 Hill 
583) affirmed by an equally divided court. 
Although that decision was apparently over- 
ruled by Muzzy v. Shattuck, 1 Denio 233, the 
question was regarded as an open one in 
People ex rel. Nash v. Faulkner, 107 N. Y. 
477. Thus for forty-five years the case of 
Supervisors v. Dorr stood without being di- 
rectly overruled, but in 1896 the Court of 
Appeals in Tillinghast v. Merrill, 151 N. Y. 
135, for reasons of public policy, expressly 
abrogated this rule and established the judi- 
cial doctrine, which has been at all times 
since followed in New York, of liability 
without fault for the loss of public funds 
and property received by a public officer in 
the course of the performance of his official 
duties. It is now well settled that it is no 
defense to an action on an official bond that 
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the money was lost without fault or neglect 
on the part of the officer. See 13 St. John’s 
Law Review 351, et seq. 


In Yawger v. American Surety Company, 212 
N. Y. 292, 297, Judge Cardozo in comment- 
ing upon the liability of the public officer 
said, “If he puts the money in a safe and 
burglars break open the safe and steal the 
money, he is liable. If he puts it in a bank, 
and the bank loses it, he is liable.” 


Ignorance of Court Order— 
Exceptions to Absolute Liability Rule 


Even where a public officer had no knowl- 
edge of the provisions of a Supreme Court 
order requiring him to retain money depos- 
ited with him by the guardian ad litem of an 
infant for the benefit of the infant and in- 
stead of holding the money he invested it in 
a participating interest in a bond secured 
by a mortgage on the advice of the Corpo- 
ration Counsel given his predecessor in writ- 
ing, the Court granted summary judgment 
against the officer and his sureties and held 
that “although innocent of personal wrong, 
he did not ‘faithfully perform the duties de- 
volved upon him’ with the result that not 
alone is he personally liable but the sureties 
upon his bond as well.” Stanelevitz v. City of 
New York, 173 Misc. 5, 15. The only pos- 
sible exception to absolute liability for public 
funds is the loss of such funds by the “act 
of God or the public enemy”. Yawger v. 
American Surety Co., supra, at page 297; 
Tillinghast v. Merrill, supra, at page 142. 
This exception was not passed upon in the 
aforementioned cases and remains undecided 
in so far as New York State is concerned. 
It should be noted, however, that in at least 
one instance the Court of Appeals has re- 
lieved the sureties of liability on the ground 
that the funds lost by the public officer with- 
out fault on his part were “private funds” 
rather than public funds. People ex rel. Nash 
v. Faulkner, et al., 107 N. Y. 477. 


Deposits of Public Funds— 
Statutory Provisions 


The rule in New York following Tilling- 
hast v. Merrill, except as affected by special 
statutory provisions hereinafter discussed, 
has been that if a public officer deposits pub- 
lic funds in a bank and the bank fails, the 
failure of the bank does not absolve the 
officer or his surety from liability. Village 
of Bath v. McBride, 219 N. Y. 92; Yawger v. 
merican Surety Co., supra. 


Statutes have been enacted in this State as 
a result of the aforementioned decisions pro- 
viding for the deposit of public funds in 
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certain designated depositories and for the 
release of public officials from liability when 
they place such funds in such depositories, 
Some of these statutes also require or per- 
mit financial officers to obtain security from 
such depositories. See Sections 105 and 106 
of the State Finance Law, 1911 Opinion At- 
torney General 124; Sections 144 and 145 of 
the County Law, Section 146 of the County 
Law (as amended, effective May 17, 1934); 
Section 69 of the Second Class Cities Law, 
Section 3(a) of the General City Law (added 
on May 11, 1936), Section 3(b) of the Gen- 
eral City Law (added on April 14, 1941), 
cf. Downey v. City of Yonkers, 309 U. S. 590, 
New Rochelle Trust Co. v. White, 283 N. Y. 
223; Section 89 (20) of the Village Law (as 
amended May 7, 1935) and Section 81(a) 
of the Village Law (added March 11, 1943); 
Section 29(2) of the Town Law and Section 
64(1) of the Town Law (as amended Jan- 
uary 1, 1934), cf. Longhman v. Town of Pel- 
ham, 126 F. (2d) 714; Section 253(a) of the 
Education Law (added May 7, 1935). Ifa 
public officer, following these recently added 
provisions of the law, deposits public funds 
left in his custody in duly authorized de- 
positories and obtains security where se- 
curity is required, he will no longer be liable 
in case of the bank’s default or insolvency. 


Responsibility of Public Officers 
for Acts of Subordinates 


There is considerable controversy as to the 
responsibility of public officers for the acts 
of their subordinates. I shall confine my 
discussion on this point to public officers 
entrusted with public funds. The Court of 
Appeals has held that even where a public 
officer did not have the power to choose or 
remove subordinates, where the statute in 
clear terms made the officer “responsible for 
the general conduct of the business of his 
office and for the faithful discharge of the 
duties of the deputy and assistant clerks and 
other officers connected with the court” such 
public officer is liable for a shortage of 
money caused by the embezzlement of fees 
by a subordinate. Matter of Bird v. McGol- 
drick, 277 N. Y. 492, 496. The warden of 
the workhouse on Blackwell’s Island has 
been held responsible for funds of inmates 
stolen by a deputy who was subsequently 
convicted of larceny, the court pointing out 
that under the rules and regulations of the 
Correction Department he was responsible 
for the safe keeping of the funds and where 
he chose to delegate the duty of receiving 
and retaining such moneys to a subordinate 
appointed by him, the case became an ordi- 
nary one of respondeat superior and the war- 
den was just as much responsible for the 
misappropriation by his appointee as he 
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would have been had be committed the theft 
himself. The judgment was rendered against 
the warden and his surety. City of New 
York v. Fox, 232 N. Y. 167. The court dis- 
tinguished the case of People ex rel. Nash v. 
Faulkner, supra, on the ground that in that 
case the surrogate had acted with due dili- 
gence in depositing the private moneys, 
which he was compelled to receive and hold, 
in a bank, while in the Fox case the warden 
saw fit to trust such moneys to a personal 
appointee. It is interesting to note in this 
connection that by Section 106(a) of the 
State Finance Law, added on March 27, 
1941, all moneys in possession, custody, con- 
trol or under the authority of a state officer, 
where security is required for their deposit, 
are deemed to be public funds. 


Failure to Collect Taxes 


It is apparent from a reading of the cases 
that the Court of Appeals might hesitate to 
extend a rule which imposes upon public 
officers strict liability for loss of public 
moneys received to a point where such lia- 
bility would include also any loss caused to 
the public by failure of a subordinate to 
collect public moneys, in the absence of a 
statutory responsibility imposed upon a public 
officer. Matter of Bird v. McGoldrick, 277 
N. Y. 492, 499. 


Where a duty is imposed upon a public 
officer to collect taxes, the Court of Ap- 
peals has held that on failure to collect a tax 
which should and readily could have been 
collected in the proper performance of his 
duties, the officer as well as his surety is 
liable. People v. Gass, 206 N. Y. 609, (failure 
by city register to collect mortgage tax on 
instrument recorded as deed after fact that 
instrument was a mortgage and taxable had 
been called to his attention); see also Village 
of Olean v. King, 116 N. Y. 355 (failure of 
village tax collector to return warrant and 
tender account of uncollected taxes, as re- 
quired by the village charter). 


Imposition of New Duties as an 
Alteration of Surety’s Contract 


The imposition of new duties of a similar 
nature and character will not serve to dis- 
charge sureties on the bond of a public 
officer. This doctrine is a departure from 
the common law rule that any alteration in 
the obligation or contract, in respect of 
which a person has become a surety, with- 
out the consent of the surety, extinguishes 
the obligation and discharges the surety. In 
People v. Vilas, 36 N. Y. 459, the court said 
that an official bond conditioned for the dis- 
charge of a public office is not restricted to 
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duties prescribed by law at the time of its 
execution but embraces the duties of the 
office as, from time to time, may thereafter 
be prescribed by law. See also Mayor, etc., 
of the City of N. Y. v. Kelly, 98 N. Y. 467; 

own of Whitestown v. Title Guaranty & S. 
Co., supra. 


Separate Bonds for Successive 
Terms—Cumulative Liability 


In Yawger v. American Surety Co., supra, 
bonds were issued by two different compa- 
nies covering successive terms. At the end 
of the first term, the public official had on 
deposit in a bank a large sum of money. 
During the second term the bank was adju- 
dicated bankrupt. In an action litigated in 
Illinois, the surety on the second bond was 
required to pay the full amount of the loss. 
Thereafter, the receiver of the surety on the 
second bond brought this action in New 
York against the surety on the first bond. 
The complaint alleged that the bank was 
actually insolvent when the bond for the 
second term was executed. The New York 
Court of Appeals held that the surety on 
the first bond was equally responsible with 
the surety on the second bond for so much 
of the moneys as were lost during the first 
term. On the holding in this case, it would 
appear that the liability is cumulative if 
separate bonds are issued for each term of 
office where later defalcations are discov- 
ered, provided the claim is not barred by 
the statute of limitations or by the terms and 
conditions of the bond. See 43 American 
Jurisprudence, Public Officers, §§ 410, 429, 
434. 


Statute of Limitations 
Governing the Surety 


Generally the surety is governed by the 
same statute of limitations as the principal. 
Dennison v. Plumb, 18 Barb. 89; cf. Matter of 
Cheesman, 236 N. Y. 47, 51. An interesting 
question arises, however, under a case re- 
cently decided by the Circuit Court of Ap- 
peals for the Second Circuit in which a 
majority of the court held that the short 
statute of limitations applicable to sheriffs 
(Section 51 of the New York Civil Practice 
Act) did not govern an action against a 
sheriff predicated upon malicious acts of the 
sheriff even if such acts were performed 
under the apparent authority of his office. 
Ingo v. Koch, 127 F. (2d) 667. The majority 
opinion reviewed the early New York cases 
which had held the short statute of limita- 
tions applicable in those instances where 
the sureties were liable on the theory that 
sureties were liable only for the official acts 
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of the sheriff and that the short statute of 
limitations also applied only to such official 
acts. The majority stated at page 674: 


In New York cases decided since then, involving 
sheriff's sureties, no reference has been made 
to decisions relating to the short statute, and, 
reciprocally, in subsequent cases involving the 
short statute, nothing has been said of the 
surety cases. It may well be, therefore, that 
the test in the two types of cases is no longer 
interchangeable, The early suggestion of inter- 
changeability rested, at best, on a rather 
slender base, and the short statute of limita- 
tions does not even mention sureties. Moreover, 
a differentiation between the two tests—that ap- 
plicable under the short statute and that ap- 
plicable when the question is as to the liability 
of sureties—is in line with developments, since 
the early New York cases were decided: In 
several states it has been explicitly held that 
the replacement of personal bondsmen by com- 
mercial sureties has resulted in a widening of 
the liability of a sheriff's sureties, and it is not 
unlikely that there has been a similar develop- 
ment in New York. 


The dissenting opinion argued strongly that 
the majority of the court were overruling a 
long line of settled authorities in making 
the intention or state of mind of the public 
official the determinative factor in ascer- 
taining the applicable statute of limitations. 


Membership of State Insurance 


Although there are no laws in Ken- 
tucky specifically authorizing the Divi- 
sion of Insurance to become a member 
of the National Association of Insur- 
ance Commissioners, the advantages to 
the State and to policyholders flowing 
from membership in the N. A. I. C, are 
more than ample consideration for the 
$75 annual fee and other expenses inci- 
dental to such membership, and the 
Division of Insurance may subscribe 
for membership in the N. A. I. C. and 
expend the necessary moneys for the 
regularly mailed books, letters and 
other mail service received as an inci- 
dent to such membership. 

“National and zone meetings are held 
at various times of the year, and the 
best insurance minds of the Nation, 
both official and private, meet and ex- 
change ideas and formulate plans for 
better methods of handling insurance 
problems as they relate to the insurance 
field in the insurance departments and 
divisions of the various states and with- 
in the insurance companies. * * * it 
is highly important that the Division 
of Insurance of the Commonwealth of 
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If the limitations period for the commence- 
ment of action against a public official is 
extended, in accordance with the majority 
opinion, because of the malice of the public 
official, it may well follow that the limita- 
tions period for the commencement of ac- 
tion against the sureties will likewise be 
extended. 


Conclusion 


In conclusion, it is quite apparent that under- 
writers of public official bonds should be 
thoroughly conversant with the applicable 
provisions of law prior to the underwriting 
of such bonds. They must also keep abreast 
of changes in the applicable statutory law 
so as to know their current liabilities and 
responsibilities under existing public official 
bonds. The problems of the claim depart- 
ments with respect to public official bonds 
may be considerable, but in a large measure 
they will be controlled by the care exer- 
cised in the underwriting of such bonds. 


(The author wishes to acknowledge with appre- 
ciation the help and cooperation of C. Raymond 
Hannon, First Assistant Corporation Counsel of 
the City of Yonkers, in the preparation of this 
article. ] 


Department in the N. A. I. C. 


Kentucky have an opportunity to have 
its Commissioner or authorized agent 
to meet and know the men and com- 
panies with whom the Division deals 
daily by correspondence. 


‘“* %* * * there is a greater benefit to 
be derived from membership, viz., the 
actual books, letters, and mail service 
relating to insurance problems which 
come to the Division of Insurance. 
* * * From these books, letters, and 
mail service the Division of Insurance 
is enabled to intelligently co-ordinate 
and direct the varied operations of its 
division. These letters, books and mail 
service will be real and actual fixtures 
of the Division of Insurance, rendering 
a service equal to that of any other 
physical asset and fixture of the Divi- 
sion. 


“The laws of the Commonwealth are 
certainly broad enough to allow the ex- 
penditure of funds for the purchase of 
the reasonable and necessary physical 
fixtures needed to run any office, divi- 
sion, or department of the Common- 
wealth.”—Opinion of the Kentucky 
Attorney General, March 14, 1944. 
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Check Forgery Claims — Fictitious 
Payees and Impostors 


by STEWART MAURICE 


HIS article concerns checks bearing 

irregular or questionable indorsements— 
indorsements, however, which are not con- 
ceded to be forgeries. The effect of such in- 
dorsements upon the rights and liabilities of 
the various parties to the instruments will be 
considered. 


Common-Law Forgery Defined 


The New York Negotiable Instruments Law 
does not define forgery. There are statutory 
definitions in the New York Penal Law 
(Sec. 880 et seqg.), but criminal statutes are 
not of much help in determining questions 
of civil liability. The New York Court of 
Appeals, in Marden v. Dorthy, 160 N. Y. 39, 
has defined common-law forgery as follows: 
... the fraudulent making of a writing to the 
prejudice of another’s rights . . ., or the mak- 
ing malo animo of any written instrument for 
the purpose of fraud and deceit... The false 
making of an instrument which purports on its 
face to be good and valid for the purpose for 
which it was created, with the design to defraud 
. . « The false making or material alteration, 
with intent to defraud, of any writing which, if 
genuine, might apparently be of legal efficacy 
or the foundation of a legal liability. 


The Importance of Intent 


In deciding whether or not an indorsement 
is valid, we often find it necessary to deter- 
mine the intent of the maker or of the payee 
of a check—an undertaking which presents 
obvious difficulties. Frequently the person 
who made or indorsed the check is not 
available for questioning. Frequently he has 
such an interest in the outcome of the mat- 
ter as to render his testimony of doubtful 
value. In these situations we must deter- 
mine his intent from the circumstances of 
the case, in accordance with rules which the 
Courts have laid down from time to time. 


Many cases arise which do not fall into any 
particular group; and such cases must be 
decided in accordance with their own pecu- 
liar facts. For example, it has been held 
that one may commit forgery by the use of 
one’s own name, if that name is used with 
intent to deceive. International Union Bank v. 
National Surety Company, 245 N. Y. 368. It 
also has been held that a valid indorsement 
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may be made by a mark or with figures, if 
the indorser intends to bind himself thereby. 


‘Brown v. Butchers and Drovers Bank, 6 Hill 


443; David v. Williamsburg City Fire Insur- 
ance Company, 83 N. Y. 265; Conroy v. Bigg, 
109 N. Y. S. 914; Paton’s Digest, Vol. 2, 
Page 1792, and cases there cited. It is a 
common practice among factors to indorse 
checks with a number, so that the makers of 
the checks will not know that the people 
with whom they deal are selling or pledging 
their accounts receivable. 


In a case tried in New York County about 
one year ago, a depositor sued its bank to 
recover the proceeds of a number of checks 
payable to a corporation. The payee’s by- 
laws provided that two officers should in- 
dorse checks. Only one such officer had 
indorsed the checks in suit, and the maker 
of the checks contended that this amounted 
to forgery of the indorsements. The case 
was tried upon that theory. The Court sub- 
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mitted framed issues to the jury, which 
promptly returned a verdict sustaining the 
validity of the indorsements. Gotham Credit 
Corporation v. Bank of Yorktown, New York 
Law Journal, April 3, 1943. 


These cases illustrate the importance of in- 
tent in determining whether or not there 
has been a forgery; but instead of consider- 
ing such special cases, I would like to dis- 
cuss two situations which give rise to many 
claims of forgery. I refer to checks payable 
to fictitious payees and checks issued to im- 
postors with whom the maker of the checks 
has dealt face to face. 


Negotiable Instruments Law Provisions 


The Negotiable Instruments Law of New 
York provides that a forged signature is 
wholly inoperative, unless the party against 
whom it is sought to be enforced is pre- 
cluded from asserting the forgery (Sec. 42); 
that an instrument is payable to bearer when 
it is payable to the order of a fictitious or 
non-existing person, and such fact was known 
to the person making it so payable, or when 
the name of the payee does not purport to 
be the name of any person (Sec. 28); and 
that an instrument payable to bearer re- 
quires no indorsement, but is negotiated by 
delivery (Sec. 60). 


Fictitious Payee—Officer’s Knowledge 


In the case of a check issued by a corpora- 
tion, the knowledge that the payee is a ficti- 
tious or non-existing person must be the 
knowledge of the corporate officer or agent 
who affixes his signature to the check. Phil- 
lips v. Mercantile Nat. Bank, 140 N. Y. 556; 
National Surety Corporation v. Federal Re- 
serve Bank of New York, 161 Misc. 304. 
Where two corporate officers sign the check, 
both must have such knowledge, unless un- 
usual circumstances impose a different rule. 
One such exception occurred where a cor- 
porate depositor required its checks to be 
signed by only one officer, but the deposi- 
tary bank insisted upon two signatures. The 
officer selected by the depositor knew that 
the payee was fictitious, while his co-signer 
was ignorant of that fact. Under these cir- 
cumstances the Court held that the check 
was payable to bearer. The Hackensack Trust 
Company v. Hudson Trust Company, 119 Misc. 
689; aff'd 207 App. Div. 897. 


Check Payable to Estate 


Where the payee is a real person not in- 
tended to have any interest in the check, the 
rule is the same as if the named payee had 
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been entirely fictitious. Phillips v. Mercantile 
Nat. Bank, supra. A check payable to “Estate 
of John Doe” has been held a bearer instru- 
ment, because the name of the payee did not 
purport to be the name of any person, 
Lewisohn v. Kent Co., 87 Hun 257; 33 N. Y.S, 
826; Hansen v. Northwestern Nat. Bank of 
Minn., 173 Minn. 453; 221 N. W. 873. I do 
not hesitate to disagree with the decisions 
holding that a check payable to an estate 
is payable to bearer; and at least one well 
known text writer has expressed views on 
this subject similar to my own. Brannan’s 
Negotiable Instruments Law, 6 Ed. 226. 


Non-Existing Firm as 
Payee—Maker’s Intent 


It sometimes happens that forgers go to 
great lengths in devising their scheme to 
defraud. About ten years ago, a company 
operating a chain of clothing stores had in 
its employ a young man who entered into a 
conspiracy with some outsider. They caused 
a trade name certificate to be filed in the 
County Clerk’s office for a fictitious com- 
pany known as “Tri Rite Dresses”. They 
had invoices printed in the name of “Tri 
Rite Dresses” and they obtained rubber 
stamps similar to the stamps used by the 
managers of various stores in the chain. The 
dishonest clerk approved invoices of “Tri 
Rite Dresses”, stamped with the imitation 
rubber stamps and bearing the forged initials 
of store managers. Checks payable to “Tri 
Rite Dresses” were duly issued against these 
fictitious invoices and the outside confed- 
erate caused them to be cashed by a profes- 
sional check casher. 


The plan went along for some time, unul 
the clerk made a voluntary confession to his 
employers. They immediately stopped pay- 
ment on one of the checks which had not 
yet cleared, and the check casher brought 
suit to recover the amount of that check, 
claiming to be a holder in due course. The 
Appellate Division, First Department, re- 
versed a judgment in favor of the check 
casher and held (by a divided bench) that 
there was no such concern as “Tri Rite 
Dresses”; that the maker was induced to 
execute the check by the fraud of its clerk, 
in the belief that there was such a concern; 
and that under these circumstances the check 
was not to be regarded as payable to bearer. 
Jacoby v. Kline Bros. Co., Inc., 241 App. 
Div. 470. 


Illinois Rule—Conflicts of Law 


In Illinois and certain other States, how- 
ever, the rule as to fictitious payees has been 
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extended and now provides that a check is 
payable to bearer when it is payable to the 
order of a fictitious or non-existing person, 
or to a living person not intended to have any 
interest in it, and such fact was known to 
the person making it so payable or to his 
employee or other agent who supplied the name 
of the payee. Illinois—1931, Idaho—1931, 
Montana—1931, Massachusetts—1941, Louis- 
iana—1942. 


It seems to me that this extension of the 
rule complicates rather than helps the situa- 
tion. It frequently brings in the question of 
conflict of laws—always a difficult subject— 
and it may create an issue as to what per- 
sons are agents and employees of the maker 
of the check within the meaning of the 
statute. 


Let us consider what law should govern a 
check drawn in Illinois and negotiated in 
New York or a check drawn in New York 
and negotiated in Illinois. The New York 
Court of Appeals has held that the extent 
of obligation of the drawer of a check is de- 
fined by the instrument itself and is fixed at 
the time of execution in accordance with the 
law of the place of execution; that details 
of performance by the bank upon which the 
check is drawn may be determined by the 
law of the place where performance is to 
be made; and that the validity of the check, 
the scope of the order to pay and the person 
authorized by the drawer to receive pay- 
ment are fixed at the inception of the in- 
strument by the law of the place where the 
instrument has its inception. Swift and Com- 
pany v. Bankers Trust Company, 280 N. Y. 
135. The same Court has held that a check 
has no valid inception until delivery—that 
is until transfer of possession, actual or con- 
structive, from one person to another. Irving 
Trust Company v. Leff, 253 N. Y. 359; See 
also Negotiable Instruments Law, Secs. 2 
and 35. 


The courts of New York and the United 
States Supreme Court have held that the 
validity of a check, the interpretation of the 
contract and the incidents of the obligation 
are determined by the law of the place where 
the check is issued, but that the validity of 
a transfer of any chattel, including a nego- 
tiable instrument, brought into a country 
with the consent of the owner is governed 
by the laws of that country. United States v. 
Guaranty Trust Company, 293 U. S. 340; 
Weissman v. Banque de Bruxelles, 254 N. Y. 
488. 


There is very little in any reported cases 


which can help us to determine what per- 
sons are agents or employees within the 
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meaning of the Illinois law; and I think that 
this is a matter in which each case will be 
governed by its own facts. There are two 
California decisions, one in the state court 
and one in the federal court, in which this 
question has been discussed to some extent. 
United States v. Bank of America, N. T. & 
S. A., 47 Fed. Supp. 279; Goodyear Tire & 
Rubber Co. of California v. Wells Fargo Bank 
& Union Trust Co., 1 Cal. App. (2nd) 694, 
37 Pac. (2nd) 483. In one of these cases, it 
was held that the knowledge of an accountant 
employed by the Government was sufficient 
to make the check payable to bearer, even 
though the accountant did not sign the 
check. Thus it would seem that the Cali- 
fornia courts are adopting the Illinois rule, 
without waiting for the Legislature to change 
the statute. 


Issuance of Checks to Impostors 


Leaving the subject of checks payable to 
fictitious payees, let us turn to the matter of 
checks issued to impostors with whom the 
maker of the check has had face to face 
dealings. For years the courts of New York 
held that one who deals personally with an- 
other and delivers property to him is pre- 
sumed to have intended to deal with the 
person thus identified by sight and hearing; 
that deception or mistake as to the identity 
of the person makes no difference; and that 
the same rule is applicable whether the thing 
delivered to the impostor is non-negotiable 
property or a negotiable instrument. Phelps 
v. McQuade, 220 N. Y. 232; Halsey v. Bank 
of New York and Trust Company, 270 N. Y. 
134. The rule applicable to such a situation 
is well expressed by the New York Court 
of Appeals in the Halsey case, supra, as 
follows: 

In determining whether there was a forgery the 
true test is whether or not the indorsement of 
the name of the payee was made by the person 
who was intended by the drawer to be the 
payee. If such person indorsed, there is no 
forgery. ... Normally the person intended as 
payee is identified by his name and only a per- 
son bearing the designated name can properly 
indorse the check. ... The name, however, is 
not always controlling. Physical presence often 
is a surer means of identification. Although one 
may be deceived as to the name of the man 
with whom he is dealing, if he dealt with and 
intended to deal with the visible person before 
him the check may properly be indorsed by 
the impostor. 


Effect of Prior Dealings with Impostor 


That was the law of New York and seemed 
to be entirely free from doubt. The lan- 
guage quoted above was from an opinion 
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rendered in 1936, but only one year later the 
New York Court of Appeals rendered an- 
other decision which seems to me incon- 
sistent. Cohen v. Lincoln Savings Bank of 
Brooklyn, 275 N. Y. 399. In the Cohen case, 
the Court of Appeals refused to apply the 
face to face doctrine because there had been 
no previous dealings between the impostor 
and the maker of the check. The decision 
was far from unanimous, as two Judges dis- 
sented and one Judge did not vote. It is 
not entirely clear what the court meant by 
prior dealings between the maker of a check 
and the impostor, but some clue may be 
found in a later case involving the very im- 
postor who figured in the Cohen case. Mohr 
v. Lawyers Trust Company, New York Law 
Journal, April 20, 1938, aff'd 257 App. Div. 
999, 282 N. Y. 770. 


It is unfortunate that the Court of Appeals 
did not see fit to write an opinion in the 
Mohr case, supra. The only opinion was that 
of the trial Justice (Russell, J.. New York 
City Court, Kings County), from which I 
quote as follows: 


This court finds that the facts of this action 
fail to bring the same within the purview of 
the language of Judge Lehman in the prevailing 
opinion of the Cohen decision, that the rule 
therein stated is to be limited to like circum- 
stances and conditions and that the governing 
principle of this case upon its facts is that of 
the general or majority rule as heretofore men- 
tioned, it being found that the impostor de- 
ceived the plaintiff into believing him to be one 
Henry Wolters, the true owner of the award 
and that plaintiff did intend to deliver the check 
to such impostor, and that as a result the in- 
dorsement of the check was not a forgery, 
although made by such impostor for the pur- 
pose of accomplishment of a fraudulent design. 


California Rule—Impostor’s 
Signature Not Forgery 


Meanwhile, the California courts rendered 
a decision which was discussed editorially 
in the New York Law Journal (March 31, 
1941), where it was contrasted with the deci- 
sion of the New York Court of Appeals in 
the Cohen case. Schweitzer v. Bank of Amer- 
ica, N. T. & S. A., 109 Pac. (2nd) 441. The 
California opinion said nothing about any 
prior fraud, but stated in general terms that 
where a check is delivered to an impostor as 
payee and the drawer believes that the im- 
poster is the person upon whose indorse- 
ment it will be paid, the indorsement of the 
check by the impostor in the name which he 
is using to impersonate another is not a 
forgery. 


Conclusion 


This brings me to the end of the discussion 
of checks payable to fictitious payees and 
checks payable to impostors. With respect 
to both kinds of paper, the intent of the 
maker determines the validity of the in- 
dorsement. The drawer of a check who 
intends to make the instrument payable to a 
fictitious payee, actually makes it payable to 
bearer. The drawer of a check who makes 
the instrument payable to an impostor with 
whom he has been dealing, cannot complain 
if the check is indorsed by the impostor in 
his assumed name. Except where the ques- 
tion of conflict of laws is involved, the rules 
are comparatively simple and well estab- 
lished. Once we find the intent of the maker 
of the instrument, we have little difficulty in 
applying the law and determining whether 
or not the indorsement is valid. 





Right of Branch Manager to Renewal Commissions after Promotion 


An interesting question was recently 
raised in Texas concerning the right of 
a vice-president to continue to draw his 
renewal commissions on the business he 
wrote prior to December 31, 1943, when 
he was a branch manager. Because of 
the outstanding work this man had done 
as a branch manager, he was called into 
the home office of the insurance com- 
pany on January 1, ‘1944, and rewarded 
with the status of a full vice-president. 


A Texas statute provides that: 

“No life insurance company transacting 
business in this State shall pay, or con- 
tract to pay, directly or indirectly, to 
its * * * vice-president, * * * any 
commission or other compensation con- 
tingent upon the writing or procuring 
of any policy of insurance in such com- 
pany, or procuring an application there- 
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for by any person whomsoever, or 
contingent upon the payment of any 
renewal premium, or upon the assump- 
tion of any life insurance risk by such 
company. Should any company violate 
any provision of this article, it shall be 
the duty of the Commissioner of Insur- 
ance to revoke its certificate of author- 
ity to transact business in this State.” 
(Art. 4745, Vernon’s Anno. Civil Stat.) 


The foregoing statute does not bar the 
officer’s right to draw his renewal com- 
missions on business which he wrote 
prior to December 31, 1943, under his 
agent’s contract; but he would not be 
entitled to any commission on the pay- 
ment of any renewal premium, etc., on 
any business of the company after he 
became vice-president.—Opinion of the 
Texas Attorney General, March 14, 1944. 
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RECONSTRUCTING LOST RECORDS 


In some loss cases, such as from fire, valu- 
able records may have been destroyed along 
with other property. The ascertainment of 
the extent of loss and verification of the 
accuracy of the proof of claim then be- 
comes a matter of reconstructing the data 
that the lost records contained. 


This is clearly vital if improper claims are 
to be defeated, and in order that proper 
claims may be met with a minimum of at- 
tendant administrative cost. 


It is in the nature of the task that the job 
of reconstructing accounts should be done 
by someone well versed in bookkeeping 
techniques and with a thorough grasp on 
how business bookkeeping functions. In 
other words, it is primarily an accountant’s 
job. But as it is almost always done on 
behalf of the insurer or insured it is plaus- 
ible that the agent and claims man, too, 
should know something about the approach 
and the manner of getting at results. 


If Records Totally Destroyed 


The toughest case in which to pin down 
the financial facts is, of course, where the 
whole shootin’ match has gone up in smoke 
—books, records, property, merchandise, the 
whole works. The physical evidence of 
loss, when compared to the coverage pro- 
vided in policies, may be sufficient to affect 
speedy settlement, but then again it may 
not. Figures and values and descriptions 
then have to be resurrected. 


An audit report of the business may have 
been filed with a bank or some creditor 
and, if fairly recent, that’s as good a starting 
point as any. Take steps to get a copy. 


The next thing to do is to try to bring 
the financial information in that report up 
to date, to the moment of loss. The in- 
sured’s bank can usually be helpful in that 
connection, particularly if insured followed 
orderly business practices of depositing all 
receipts intact and making most disburse- 
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ments by check, rather than by cash. Copies 
of bank statements are always available. 
Usually deposit slips may be reviewed at 
the bank, and often microfilm records of 
paid checks are kept by banks. 


The principal houses with which insured did 
business can be counted on to cooperate 
with a statement of transactions for the 
missing-link period. Shipping data may be 
obtained from freight handlers and express 
agencies. And so forth. Not many pieces 
in the jig-saw puzzle need be unaccounted 
for as a rule. And while the end-results 
may not be one hundred per cent accurate, 
technically speaking, they will usually be 
close enough for all practical purposes. 
How they are actually pieced together is 
indicated in the following. 


If Records Only Partially Destroyed 


Naturally even less guesswork need be in- 
dulged in where the records are partially 
salvaged; there’s just that much more to 
build on. All that’s needed is the know- 
how to resurrect the missing links. 


For instance, if accounts receivable ledgers 
are salvaged (they are often stored in 
locked, fire-proof cabinets, if machine- 
posted) but cash records are destroyed, it 
is comparatively simple to analyze the 
credits to the customers. They are nearly 
always represented by cash received, allow- 
ing for some small amount of discounts 
taken. One side of the cash account, the 
receipts side, can thus be reconstructed. 


The charges on these ledger cards represent 
sales, of course, and in case the sales records 
are lost that’s the approach to piecing to- 
gether the sales account. The sum total of 
the charges for a given period would be 
the sales for that period. 


If the insured’s business operated on a profit 
basis of, say, 20% of the selling price, then 
80% of the reconstructed sales figure would 
represent cost of sales. And deducting cost 
of sales from the total purchases (if you 
have that figure at hand) would give the 
cost of inventories. And chances are that 
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that’s the figure you are after, a considerable 
percentage of all claims being for merchan- 
dise losses. 


Now assume that the purchase records are 
destroyed, but that the accounts payable 
ledgers were saved. The problem then is, 
in a sense, the reverse of the accounts re- 
ceivable illustration we just touched upon. 
All credits to the accounts payable ledgers 
represent purchases made and all charges, 
of course, are cash payments made to 
creditors. These latter will give the missing 
side of the cash account, the “paid-out” side. 


A summarization of the accounts payable 
credits will give the total purchases. The 
bulk of it will usually be for materials or 
merchandise for resale (inventory items, in 
other words) but some credits will be for 
various office supplies and operating ex- 
pense items. Someone in the insured’s busi- 
ness will usually be able to identify the 
accounts in which such items appear, and 
by a segregation from the summary total 
merchandise purchases and total expense 
items will be arrived at separately. 


The average insurance man and claims ad- 
juster should not attempt to tackle this un- 
ravelling and reconstructing job on his own, 
unless he knows bookkeeping fundamentals. 
He should be aware, however, that there’s 
a way of piecing together a fairly complete 
picture from only partial data, and of in- 
terpreting such bookkeeping information in 
a manner that will satisfactorily tell the 
story, even when some of the original evi- 
dence is lost. And he should know enough 
to have a bookkeeping-trained person work 
with him, to get accurate and complete re- 
sults—Bert V. Tornborgh, C. P. A., New 
York City. 


THE STATE LEGISLATIVE SCENE 





During 1944, eight state legislatures will 
have met in regular session. Of this number, 
seven have convened and five of these seven 
have adjourned: Kentucky adjourned March 
15, Mississippi adjourned March 31, New 
York adjourned March 18, South Carolina 
adjourned March 18, and Virginia adjourned 
March 25, 1944. The New-Jersey legislature 
adjourned on April 12, 1944, and the Rhode 
Island legislature was still in session on 
April 14. The Louisiana legislature does not 
convene until May 8, 1944. There have been 
a number of special legislative sessions in 
other states; however, from the standpoint 
of insurance legislation, these sessions have 
been unimportant since they were called for 
special purposes, principally the enactment 
of soldiers’ vote laws. 


THE INSURANCE LAW 


JOURNAL 


A review of the principal insurance legisla- 
tion emanating from the regular sessions 
(exclusive of laws relating to taxation) re- 
veals that most of these laws were enacted 
in Kentucky, New York, and Virginia. The 
scope of some of the more important insur- 
ance legislation is set forth below. 


Kentucky Modernizes Its Life 
Insurance Law 


On March 18, 1944, the Governor of Ken- 
tucky approved House Bill No. 320, popu- 
larly known as the “Guertin Bill.” This 
measure has been recommended by the 
National Association of Insurance Commis- 
sioners for adoption by all the States, and 
it has the approval of the Kentucky Division 
of Insurance. Since the beginning of 1943, 
fifteen states have enacted this uniform legis- 
lation and it is expected that many more will 
follow in 1945, when most of the state legis- 
latures will meet in regular session. 


Two new sections are added to the Kentucky 
Revised Statutes: 297.131, containing the 
Standard Non-Forfeiture Law, and 297.132, 
governing policy loans. After June 13, 1944 
—the effective date of the Act—any company 
may file with the director a written notice of 
its election to comply with the non-forfeiture 
provisions after a specified date before Janu- 
ary 1, 1948. Such specified date then be- 
comes the so-called “operative date” and all 
policies issued thereafter shall be subject to 
such provisions. If the insurer does not so 
elect, the operative date of the non-forfeiture 
provisions shall be January 1, 1948. The 
new section (297.132) on policy loans stipu- 
lates that no policy issued on or after the 
“operative date” shall be issued or delivered 
in Kentucky, or be issued by any Kentucky 
life insurance company, unless it contains a 
table showing in figures the loan values 
available either during the first 20 policy 
years or during the policy term, whichever 
is shorter. Except in the case of premium 
loans, companies shall reserve the right to 
defer policy loans for six months after appli- 
cation is made. This section is inapplicable 
to industrial policies, term policies, reinsur- 
ance, group insurance, pure endowment, an- 
nuity contracts, and policies delivered outside 
of Kentucky through an agent of the issuing 
company. 


The new law also recognizes the obsolete 
character of the prior mortality tables, which 
are about 100 years old, and prescribes an 
up-to-date table for life insurance to be sold 
in Kentucky on or after the “operative date.” 
It is expected that the new law will result in 
the granting of somewhat larger benefits 
when the policyholder is forced to stop his 
premium payments than are required by the 
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present law. It is not likely, however, that 
the use of this modern table will result in 
any substantial change in the premium 
charges for life insurance in Kentucky be- 
cause life insurance companies are already 
taking account of current favorable mortality 
tables. The new law will not affect policies 
already outstanding. 


Restraint of Trade Law 


Also effective June 13, 1944, a new law 
(S. B. 34) making it ‘salaated for two or 
more insurance companies writing the same 
class or classes of risks in Kentucky to enter 
into any agreement requiring any agent of 
such companies to refrain from representing 
any other insurance company or companies 
authorized to write the same risks, or to 
offer any advantage to such agent for re- 
fraining from representing such other com- 
pany or companies. Three-year suspensions 
of the license of offending company or com- 
panies, or agent, will be made for violations 
of the new law. 


Mississippi 

Several measures were introduced in the 
Mississippi legislature for the purpose of 
establishing a workmen’s compensation 
program. One of the measures was pat- 
terned after the Arkansas law, another was 
similar to the Oregon statute. None of this 
proposed legislation succeeded, and several 
resolutions which proposed the formation of 
an interim committee to study the question 
of workmen’s compensation and report ona 
mode] statute at the 1946 regular session also 
met with defeat. Thus Mississippi continues 
to remain the only state without a workmen’s 
compensation statute. 


However, several other proposed measures 
of interest to insurance companies became 
law. Section 5126 of the Mississippi Code 
of 1930 (Sec. 5628, 1942 Code) was amended 
(by S. B. 205) so as to provide for the 
examination of the affairs of domestic in- 
surance companies as often as once in four 
years, The former law authorized examina- 
tions by the Commissioner of Insurance 
once every two years. Section 1536 (Sec. 
1697, 1942 Code) was amended (by S. B. 
91) so as to provide for the waiver of 
privilege by the personal representative or 
legal heirs of a patient. And Section 4904 
(Sec. 7060, 1942 Code), as amended, was 
amended (by H. B. 664) to provide an addi- 
tional method of registering births in Missis- 
sippi. All three of these measures were 
approved and effective on March 31, 1944. 
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New Jersey—Uniform Rate Making 
Procedure 


Important insurance legislation has been en- 
acted in New Jersey. Chapter 27, Laws 
1944, which became effective on March 9, 
1944, provides a uniform procedure for the 
establishing of insurance rates, and the super- 
vision of rate-making by the Commissioner 
of Banking and Insurance. The Commis- 
sioner must license any rating organization 
before it will be permitted to do business in 
the state. All rating agencies doing business 
in New Jersey on March 9, 1944, are required 
to make application fora license to the Com- 
missioner within thirty days from such date. 
A fee of $25 is prescribed for each license. 


The new law does not apply to reinsurance 
contracts, insurance against loss or damage 
to or legal liability in connection with prop- 
erty located outside New Jersey, or any mo- 
tor vehicle or aircraft principally garaged 
and used outside the State, or to any activity 
wholly carried on outside the State. Nor is 
the law applicable to marine insurance, acci- 
dent, health, or life insurance, annuities, title, 
or credit insurance, mortgage guaranty in- 
surance, or to workmen’s compensation and 
employer’s liability insurance; and it does not 
apply to hospital service or medical service 
corporations, investment companies, mutual 
or fraternal associations. 


New York Legislation 


As of April 14, 1944, there are several bills 
relating to insurance which are awaiting final 
action by Governor Dewey. Some of the 
bills have become law, and their status as of 
April 14, is set forth in each case below. 


Licensing of Adjusters 


Among these bills awaiting final action by 
the Governor is A. 638, which adds a new 
section (Sec. 131) to the Insurance Law 
relating to the issuance of adjuster’s licenses. 
“Adjuster” is defined to mean 

any person, firm, association or corporation, 
who, or which, for money, commission, or any 
other thing of value acts in this state on behalf 
of an insurer, other than an insurer authorized 
to issue life or annuity contracts, in the work 
of investigating and adjusting claims arising 
under contracts issued by such insurers and who 
perform such duties required by such insurers, 
as are incidental to such claims. 


The bill provides that after January 1, 1946, 
no person, firm, association or corporation 
shall act as an "adjuster r, unless authorized 
by a license issued or renewed in accordance 
with the requirements set forth in the bill. 
Licenses issued to corporations may name 
as sub-licensees only the officers and direc- 
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tors of such corporations; licenses issued to 
a firm or association may name only the 
individual members as sub-licensees. Each 
such sub-licensee must qualify as an adjuster. 


Exempted from the bill’s requirements as 
to licensing after January 1, 1946, are the 
officers, directors or regular salaried employ- 
ees of an authorized insurer, or manager 
thereof, attorneys in fact of any insurer or 
marine underwriting offices, or to any ad- 
justment bureau or association owned and 
maintained by insurers to adjust losses; any 
licensed agent adjusting losses for the in- 
surer solely under policies issued through his 
agency, provided the agent receives no com- 
pensation for such services; licensed attor- 
neys adjusting insurance claims as an incident 
to their practice; non-resident adjusters 
temporarily in New York; accountants, ap- 
praisers, estimators or other specialists 
employed as such by authorized insurers or 
licensed adjusters in connection with the 
adjustment of losses; average adjusters or 
adjusters of maritime losses; and any ad- 
juster of a co-operative fire and windstorm 
insurance company. The bill provides that 
it shall become effective September 1, 1944. 


Notice to Assignees of Non-Payment 
of Premiums 


A new paragraph is added to Section 151 of 
the Insurance Law by Chapter 758, which 
became effective on April 12, 1944, pro- 
viding that an assignee of a life insurance 
policy may, before default in the payment 
of a premium, mail a written notice to 
the home office of the insurer containing 
the name and address of the assignee, the 
insured’s name and policy number, request- 
ing that the insurer notify the assignee of 
the non-payment of any premium. When 
such notice is given by the assignee, his 
right to the cash surrender value or other 
non-forfeiture benefit under the policy shall 
continue as it existed on the date of default 
until the expiration of 10 days after the mail- 
ing of the notice of default to the assignee. 


Surplus of Co-Operative Fire 
Insurance Companies 


Effective upon approval by the Governor, 
A. 1596 reduces from $250,000 to $100,000 the 
surplus to policyholders required to be main- 
tained by any advance premium corporation 
before it may issue non-assessable policies, 
and provides that such corporations must 
also maintain a deposit of an amount equal 
to its unearned premium reserves, but not 
less than $100,000 nor more than $250,000. 
As under present provisions, such corpora- 
tions must maintain full unearned premium 
reserves. This amendment is to Section 383 
of the Insurance Law. 
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Temporary Licenses 


The Governor vetoed a proposed amend- 
ment (A. 1874) to Section 114 of the In- 
surance Law authorizing the Superintendent 
of Insurance to issue temporary licenses to 
act as agents for accident and health insur- 
ance only, to individuals who intend to take 
the prescribed examination for a license. 
Such licenses were to be valid for three 
months. The Superintendent’s authority to 
issue such temporary licenses was to expire 
on January 1, 1946. If, before July 1, 1946, 
he so determined, the Superintendent could 
have required all applicants for such licenses 
to pass an examination. 


Life Insurance Guaranty Corporation Fund 


An amendment to Section 224 of the Insur- 
ance Law by Chapter 506, effective April 1, 
1944, provides that the net realized gains and 
income from investments of the life insur- 
ance guaranty corporation fund shall belong 
to the contributing domestic life insurance 
companies in proportion to the amounts con- 
tributed by them. 


Group Life Insurance for 
Creditors and Vendors 


Section 204 of the Insurance Law relates, in 
part, to the types of group life policies which 
licensed insurance companies may issue in 
the state. One such class of policies is pro- 
vided for in subsection (c), which authorizes 
the issuance of policies to a creditor or 
vendor insuring a group of debtors or ven- 
dees. One of the present requirements of 
eligibility is that the indebtedness be repay- 
able in instalments over a period of not more 
than 10 years. Upon the Governor’s ap- 
proval of S. 861, this period will be extended 
to 20 years. 


Trusteed Surplus of Alien Insurers 


The statutory restrictions in Section 86 of 
the Insurance Law governing the investment 
in and the allowance as an admitted asset of 
stocks of other insurance companies are am- 
biguous in so far as they apply to the United 
States branches of alien insurers. The per- 
tinent provisions in Section 86 do not define 
with sufficient precision the meaning of 
“surplus to policyholders” and “surplus” of 
a United States branch of such an insurer. 
An appropriate amendment is contained in 
Chapter 625, effective April 7, 1944, clarify- 
ing this section. 


Life Insurance on Life of Minors 


Under existing law (Section 147, Insurance 
Law) insurers may issue life insurance poli- 
cies, other than industrial insurance, upon 
the life of a minor of the age of nine years 
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and six months or more and under fourteen 
years and six months, with certain limita- 
tions as to insurable interest and amount. 
S. 398, which was vetoed, would have amended 
this section to permit the issuance of life 
insurance policies, other than industrial in- 
surance, on the life of a minor between the 
ages of four years and six months and nine 
years and six months. Limitations as to 
amount and insurable interest were also 
provided in the amendment. 


Misstatement of Age 


Section 164 of the Insurance Law, relating 
to required and optional standard provisions 
for accident and health insurance policies, is 
amended by Chapter 622, effective April 7, 
1944, which provides that any provision 
which affects the liability of the insurer be- 
cause of a misstatement of age of the in- 
sured shall be in the following form: 

23. If the age of the insured has been misstated, 
any amount payable or benefit accruing under 
this policy shall be such as the premium would 
have purchased at the correct age, except that 
if the correct age was not an insurable age under 
the company’s underwriting rules on file with 
the superintendent, the amount payable here- 
under shall be limited to the premiums paid. 


Any such policy which contains the fore- 
going provision need not include it under the 
heading of “Standard Provisions” but may 
include it in any appropriate part of the 
policy. This privilege is extended, also, to 
the illegal act exception clause and to the 
clause excepting from liability injury or 
death while the insured was intoxicated or 
under the influence of drugs. 


Liquidation Proceedings— 
Mortgage Investments 


Among the recommendations: submitted to 
the legislature by the Superintendent of In- 
surance is one relating to the recording of 
transfers of certificates representing mort- 
gage investments guaranteed by domestic 
insurers in connection with liquidation pro- 
ceedings. Since it is the purpose of the law 
to operate the Liquidation Bureau without 
cost to the state, the Superintendent recom- 
mended that Section 514 of the Insurance Law 
be amended to authorize him, in cases where 
the trustees have finally accounted in specific 
issues, to record certificate transfers and 
charge a reasonable fee therefor and make 
a reasonable charge for services in connec- 
tion with the distribution of future dividends. 
This suggestion is embodied in Chapter 601, 
effective April 6, 1944. 


Mutual Casualty and Surety 
Companies’ Powers 


By an amendment to Section 316 of the 
Insurance Law by Chapter 754, effective 
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April 12, 1944, domestic mutual casualty insur- 
ance companies and surety companies are au- 
thorized to become surety on, or guarantee the 
performance of, any lawful contract except 
where the indebtedness is secured by real 
or personal property, and also excepting any 
insurance contract except as authorized by 
Section 60 (which authorizes domestic stock 
or mutual companies to “engage in the rein- 
surance of the kind or kinds of insurance 
business in which it is authorized to engage 
by the terms of its charter or subscriber’s 
agreement”); to guarantee contracts of in- 
debtedness secured by real property to the 
extent required for the purpose of refunding, 
refinancing, liquidating or salvaging obliga- 
tions lawfully made and guaranteed; and to 
indemnify banks, bankers, brokers, financial 
or monied corporations or associations against 
loss of notes and securities, other valuable 
papers, documents, precious metals and arti- 
cles made therefrom, jewelry and watches, 
including losses in transit in armored cars 
or messenger, but not including other trans- 
portation risks, and also against loss to such 
an insured’s premises, and also against loss 
to fixtures and equipment in the insured’s 
premises caused by burglary, robbery, theft, 
or malicious mischief. Where the insurer is 
authorized to exercise these powers, in addi- 
tion to its authority to write fidelity bonds 
and surety bonds, such insurer must have 
an initial surplus of $750,000 (instead of the 
former $500,000), and it must maintain a 
minimum surplus of $500,000 (instead of the 
former $300,000). 


Rehabilitation of Mutual and 
Non-Stock Insurers 


When the revised Insurance Law was en- 
acted in 1939, provision was made in Section 
511 (h) for the institution of rehabilitation 
proceedings against a mutual or non-stock 
insurer organized under specified articles of 
Chapter 28, Consolidated Laws of 1909, if 
found to be in such condition, after examina- 
tion, that it could not meet the requirements 
for incorporation and authorization specified 
in those articles. The revisers of the law 
overlooked making a similar provision appli- 
cable to like types of insurers organized 
under the present insurance law. A proposed 
amendment (S. 951) to Section 511 to cover 
this omission and to extend it to all domestic 
mutual and non-stock insurers was vetoed. 


Rates of Title Companies 


Section 440 of the Insurance Law confers 
upon the Superintendent, beginning January 
1, 1944, the same powers with reference to 
basic rates, classification of risks, rules and 
discriminations in the writing of title insur- 
ance which he has in reference to other 
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insurers under Section 186. This section is 
amended by Chapter 626, effective April 7, 
1944, to extend the Superintendent’s rate 
control authority with respect to title com- 
panies to all the powers which he may exer- 
cise under Article 8 of the Insurance Law, 
including Section 186. 


Workmen’s Compensation Law Violations 


The Superintendent of Insurance is author- 
ized by a new subdivision added to Section 
40 of the Insurance Law by Chapter 470, 
effective April 1, 1944, to impose a penalty 
not in excess of $2500 upon any insurer, after 
notice and hearing, found guilty of violating 
the workmen’s compensation law. The Super- 
intendent’s action is subject to judicial review. 


Extension of Servicemen’s Licenses 


Chapter 14, Laws 1944, effective February 
16, 1944, extended from July 1, 1944 to July 
1, 1946, the authority of the superintendent 
to issue a temporary insurance agent’s or 
insurance broker’s license, or both, without 
requiring the applicant to pass a written 
examination or certain other requirements, 
to any person designated by licensed insur- 
ance agents and brokers as an insurance 
agent or broker, or both, and who is absent 
because of service in any branch of the 
armed forces of the United States. 


Standard Fire Policy 


And finally, Chapter 514, effective April 1, 
1944, repeals Section 1193 of the Penal Law. 
Under the terms of this section the use of any 
policy of fire insurance on property in New 
York which does not conform in all particu- 
lars with the printed form of policy filed in 
the Superintendent’s office pursuant to Sec- 
tion 168 of the Insurance Law constitutes a 
misdemeanor. This section has become ob- 
solete as the result of the substitution of new 
Section 168 in place of the old Section 168 
by Chap. 671, Laws 1943, which prescribes 
a new standard fire insurance policy. More- 
over, since Section 5 of the Insurance Law 
provides that a violation of any provision of 
the Insurance Law shall be a misdemeanor, 
unless such violation constitutes a felony, 
Section 1193 of the Penal ‘Law is unnecessary. 


Rhode Island 


Further legislative action remains for the 
insurance bills pending before the Rhode 
Island legislature which, as of April 12, has 
not adjourned. Perhaps the most important 
of this pending legislation is H. B. 814 and 
its companion S. B. 136 which writes a new 
code on the qualifications, licensing, regula- 


THE 


INSURANCE LAW JOURNAL 


tion and supervision of insurance agents and 
regulates the insurance business. 


South Carolina Restricts Insurer’s Name 


Effective February 25, 1944, a new law in 
South Carolina (Act No. 414) provides that 
no foreign insurance corporation shall be 
domesticated or licensed in the state when 
its name is identical with or confusingly simi- 
lar to that of any active insurance corpora- 
tion previously domesticated, licensed, or 
chartered in South Carolina and which has 
engaged in business therein for one year or 
more. This law is inapplicable to foreign 
insurance companies already domesticated 
and licensed in South Carolina, 


Virginia Legislation 
Financial Responsibility Law 


The enactment of a Financial Responsibility 
Law for Virginia was advised by a special 
legislative commission which prepared and 
submitted a measure patterned after the 
Financial Responsibility Law of Indiana, 
Michigan, Oregon, and New York. The 
“Virginia Motor Vehicle Safety Responsibility 
Act” (Chap. 384) was approved on March 31, 
1944, and it is to become effective January 
1, 1945, except as to those parts of the act 
relating to the setting up of administrative 
machinery—which parts become effective 
July 1, 1944. Among other things, the law 
provides for furnishing certain security under 
certain circumstances on the part of persons 
involved in automotive vehicle accidents; the 
furnishing of proof of financial responsibility 
as to the future under certain circumstances 
by such persons; the terms and conditions 
upon which requisite security or proof may 
be supplied by bond, deposit or insurance 
policies; and for the assignment of risks 
among insurance carriers under certain cir- 
cumstances. 


Beneficiaries’ Rights 


Effective June 23, 1944, Chap. 371, Laws 
1944, adds a new section to the Virginia Code 
(Sec. 4219-a) relating to the rights of bene- 
ficiaries when proceeds under life insurance 
policies or supplemental contracts are re- 
tained by the insurer. If the proceeds are 
retained by the company at maturity or 
otherwise, no person entitled to any part of 
the proceeds, or to any installment of in- 
terest due or becoming due, will be permitted 
to commute, anticipate, encumber, alienate 
or assign any part or all of the proceeds 
where such permission is expressly withheld 
by the terms of the policy or supplemental 
agreement. Furthermore, if the policy or 
supplemental agreement so provides, no pay- 
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ments of interest or of principal shall be 
subject to such person’s debts, nor to any 
judicial process of levy or attachment for 
the payment of such debts. These provi- 
sions are inapplicable where premiums have 
been paid by the beneficiary as to that pro- 
portionate part of the proceeds resulting 
from such premiums. 


A life insurance company not having written 
notice of any claim that premiums have been 
paid by the beneficiary, and in the absence 
of written notice of an adverse claim of any 
other character, will be protected in making 
or withholding payments pursuant to the 
terms of a policy or supplemental agree- 
ment; and when such company accepts proof 
that premiums were paid by the beneficiary, 
payment of the corresponding proportionate 
part of the proceeds constitutes a full re- 
lease of the insurer from all liability as to 
such proportionate part of the proceeds. 
The foregoing exemption from the debts of 
the beneficiary under Section 4219-a and Sec- 
tion 5157 may not exceed in the aggregate 
the amount prescribed in Section 5157. The 
beneficiary shall make an election as to the 
manner in which the exemptions are to be 
applied as between the proceeds of life in- 
surance policies and estates in trust, and the 
election of the beneficiary is binding as 
against all creditors. In the absence of an 
adverse claim, the insurer is protected in 
making or withholding payments pursuant 
to the terms of the policy or supplemental 
agreement. 


Insurance for School Conveyances 


Effective July 1, 1944, Chap. 376 requires 
and makes provision for the effectuation and 
maintenance of certain public liability and 
property damage insurance on vehicles en- 
gaging in the transportation of school pupils 
and personnel to and from public schools. 
All insurance policies are required to cover 
(1) injury, including death, to school pupils 
and personnel, except the driver when not 
a pupil, riding as passengers on any of the 
insured vehicles when used to transport such 
persons to or from any school at which they 
are required to be by state law or school 
regulation; (2) injury, including death, to 
any persons not passengers on any such 
vehicles; and (3) damage, including destruc- 
tion, to property of any person other than 
the insured. 


Group Life Insurance Redefined 


The definition of group life insurance con- 
tained in Section 4258-h of the Code is 
broadened by Chap. 373, effective June 23, 
1944, to include 


life insurance covering the employees of two 
or more employers, referred to in this [new] 
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clause (g) as ‘‘individual employers,’’ who are 
bona fide members of an incorporated associa- 
tion, formed for purposes other than obtaining 
insurance, of employers engaged in the same 
or a similar kind or class of business, written 
under a policy issued to such association which 
shall be deemed to be the employer for the 
purposes of this section and section 4258-i, the 
premium to be paid by the individual employers 
or by the individual employers and employees 
jointly, and insuring, with or without mef‘cal 
examination, all employees, or all of any  —.ass 
or classes thereof determined in accordance with 
auniform plan * * *, 


The law also establishes a minimum number 
of employees, and provides for the appor- 
tionment of premiums between employer and 
employee. 


Death Benefit and 
Emergency Funds 


Among the new laws is an amendment to Sec- 
tion 4260 of the Code of Virginia, 1942, relating 
to death benefit and emergency funds of cer- 
tain life insurance and casualty companies. This 
law provides that in addition to provision for 
liability incurred on account of claims re- 
ported but not settled, claims incurred but 
not reported, and premiums, dues, or assess- 
ments collected in advance, every life or cas- 
ualty insurer organized on an assessment 
or co-operative plan shall accumulate and 
maintain a reserve or emergency fund, which 
in the preparation of financial statements 
shall be considered a liability of such corpo- 
ration of at least $10,000. Any such corpo- 
ration not having such a fund or reserve of 
this amount on December 31, 1943, is re- 
quired to set aside from its net receipts from 
premiums, dues or assessments for the year 
ending December 31, 1944, not less than 5% 
of such receipts; and if this is insufficient to 
build up the $10,000 fund or reserve by 
December 31, 1944, a further 5% of receipts 
must be set aside during the next ensuing 
year, or such amount as is necessary to build 
up such fund to $10,000, whichever is greater. 
However, such corporations are not required 
to increase the reserve to more than $10,000 
or 10% of the receipts, whichever amount is 
greater. This law (Chap. 118) becomes effec- 
tive on June 23, 1944. 


Mutual Fire Insurance Companies 


The exceptions contained in Section 4222, 
Virginia Code, as to life, title and ocean 
marine insurance companies from the limita- 
tion that insurance companies legally au- 
thorized to do business in Virginia shall 
not make contracts except through regular 
agents or agencies of such companies, are 
extended to include any mutual fire insur- 
ance company conducting business exclusively 
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in Virginia and on a strictly mutual plan 
which pays its losses wholly from assess- 
ments upon its members and makes no divi- 
sion on distribution of its earnings or profits 
among its members, by Chap. 112, effective 
June 23, 1944, 


Grace Periods 


Assessment life and casualty companies are 
required by Chap. 97, effective June 23, 1944, 
to add to all life insurance policies issued a 
provision that the insured shall be entitled 
to a 15 day grace period where premiums 
are on a monthly basis. Such policies on 
which premiums are paid annually must 
provide for a 30 day grace period. 


Pension Plans 


Section 4235(d) of the Virginia Code was 
amended by Chap. 276, effective June 23, 1944, 
to except from the prohibitions imposed on 
domestic insurance companies against in- 
suring lives and persons of certain residents 
of reciprocal states, the following contracts: 
“Contracts made pursuant to a pension or 
retirement plan of an employer, when such 
contracts are applied for in a state where 
the employer is personally present or doing 
business and the insurer is authorized to do 
business as an insurance company.” 


Standard Fire Insurance Policy 
Effective July 1, 1944, Chap. 149 provides that 


The printed blank form of a contract or policy 
of fire insurance, as set forth in subsection 9 
hereof, shall be known and designated as the 
“Standard Fire Insurance Policy of the State of 
Virginia,’’ and after June 30, 1944, no policy or 
contract of fire insurance shall be made, issued 
or delivered by any insurer, whether stock, 
mutual, reciprocal, or inter-insurer, or other 
form of insurer, or by any agent or representa- 
tive of such insurer on any property in this 
State unless such policy or contract shall con- 
form, as to all provisions, stipulations, agree- 
ments and conditions thereof, with such form 
of policy. 


The form prescribed in the law need not 
be used for effecting reinsurance between 
insurers. Appropriate forms of supplemental 
contracts or extended coverage endorse- 
ments, in addition to perils covered by the 
standard policy, may be approved by the 
State Corporation Commission and their use 
in connection with the standard policy au- 
thorized by the Commission. 


Non-F orfeiture Benefits and Reserves 


Three new sections are added to the Virginia 
Code by Chap. 69 which becomes effective 
June 23, 1944. Section 425l-c (1) provides 
for non-forfeiture benefits and cash surrender 
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values in life insurance policies issued prior 
to such time as the insurance company may 
elect to become subject to the Standard Non- 
Forfeiture Law—which is new Section 
425l-c (2)—after June 23, 1944, and, if no 
election is made, then on January 1, 1948, at 
which time this uniform law shall become 
operative as to all life insurance companies, 
with certain exceptions including fraternal 
benefit societies. Section 425l-c (3) relates 
to loan provisions in policies issued prior to 
January 1, 1948, or earlier, if the insurer 
elects to come under the Standard Non- 
Forfeiture Law. Substantial changes are 
made in existing Section 4257, with respect 
to the legal standards for the valuation of 
policies by the State Corporation Commission. 


District of Columbia 


Awaiting final action by the President of 
the United States is S. 1028, which has 
passed both houses of Congress. The bill 
was approved by the House on March 31, 
1944, and contains amendments to the 
District of Columbia Fire and Casualty Act. 
Provision is made for less drastic penalties 
than the present severe one of the revocation 
or suspension of a company’s certificate of 
authority, and alternative money penalties 
are assessable for minor violations. Similar 
provisions exist in New York, Pennsylvania, 
Michigan, Nebraska, Louisiana, Oklahoma, 
and Virginia. The bond required to be 
posted by brokers is reduced from $5000 to 
$1000, and two additional causes of revoca- 
tion of licenses of agents and brokers are 
added. The latter amendment would close 
up two loopholes by making it impossible 
for a broker or agent to justify placement of 
a risk with an unauthorized company merely 
by demanding abnormal policy provisions, or 
by demanding a cut rate. 


CALIFORNIA INSURANCE CODE 
ANNOTATED 


When, in 1941, an annotated edition of the 
California Insurance Code was published, it 
was the first time in California’s insurance 
history that its insurance laws had been an- 
notated. The author of this edition, Sidney 
L. Weinstock, member of the San Francisco 
Bar and former Deputy Insurance Commis- 
sioner and Deputy Legislative Counsel, has 
brought his annotations up to date in a sepa- 
rate section in the back of the new edition 
of the Insurance Code which has recently 
been published, thus facilitating the work of 
those insurance counsel with insurance prob- 
lems under the California Insurance Code. 


APRIL 





(212) 





The 
Com 
Depz 
its at 
inde: 
its v 
com| 
Insu 
Asso 
it is 
clude 
The 
the c 
rulin 
tices 


inclu 
ment 
matt 
actio 
repre 
on tl 
appo 
Thus 
make 
insur 
i 


tion 
office 
comr 


EXTE 
POL 
CHA 


Jesse 
noun 
tion 

War 
matic 
their 
Dam 
1944, 
other 
insur 





surar 














yf 
‘S 
ll 
l, 
ie 


S 


of 


Ss 
A, 
A, 
e 
1- 


le 
of 


yr 








The Hon. Maynard Garrison, Insurance 
Commissioner for California, states that his 
Department of Insurance has been devoting 
its attention to the compilation of an adequate 
index to the Code, to still further increase 
its value. A draft of this index has been 
completed and has been submitted to the 
Insurance Section of the Los Angeles Bar 
Association for review and suggestions, and 
it is hoped that the new index can be in- 
cluded in the next edition of the Code. 

The Department is presently contemplating 
the compilation of a manual of departmental 
rulings, regulations and forms, and of prac- 
tices and procedure before the Department, 
including summaries of the general require- 
ments of the insurance laws in respect to 
matters presented to the Department for 
action. Conferences were recently held with 
representatives of the State Bar of California 
on this subject, and a committee is being 
appointed to undertake this work. 

Thus California is taking all-out steps to 
make readily accessible its laws relating to 
insurance—a step deserving of commenda- 
tion in these days when, with understaffed 
offices, time is so extremely valuable a 
commodity. 


EXTENSION OF WAR DAMAGE 
POLICIES WITHOUT ADDITIONAL 
CHARGE 


Jesse Jones, Secretary of Commerce, an- 
nounced on April 1, 1944, that in considera- 
tion of premiums heretofore collected, the 
War Damage Corporation will extend auto- 
matically for a period of twelve months from 
their respective expiration dates all War 
Damage policies duly in force March 31, 
1944, without any additional ‘premium or 
other charge. No action is required of the 
insured or the policyholder to keep the in- 
surance in force for this extended period. 


New and additional insurance that may be 
written effective on and after April 1, 1944, 
will be at the presently established rates 
and premiums. 

This action is taken with the approval of 
the President, and also with the unanimous 
approval of representatives of the insurance 
companies participating in the program. 
The War Damage Corporation, created by 
the Reconstruction Finance Corporation 
pursuant to Section 5d of the Reconstruc- 
tion Finance Corporation Act, as amended, 
began business July 1, 1942, and established 
uniform rates by classes throughout the 
country. By operating through the insur- 
ance industry, the War Damage Corpora- 
tion has been conducted on an economical 
basis, and great credit is due the insurance 
industry for its cooperation and assistance. 
546 fire and 88 casualty insurance companies 
have participated, taking an aggregate of 
10% of the risks and being entitled to 10% 
of any profits. The fire insurance companies 
have a maximum liability of $20,000,000 and 
the casualty companies $5,000,000, with max- 
imum possible profits of like amounts. Any 
company that does not wish to continue in 
the underwriting will be relieved by the 
War Damage Corporation, the company 
withdrawing to be relieved of any possible 
losses and not to share in any possible 
profits. It is hoped that all companies now 
in the program will continue their partici- 
pation. 

Up to December 31, 1943, premiums col- 
lected amounted to approximately $218,000,000 
after payment of all expenses, which have 
been unusually light. 

Claims for losses totaling $72,899.74 are in 
process of adjustment. In addition, ap- 
proximately 300 claims arising out of the 
explosion of the Destroyer Turner in New 
York Harbor on January 3, 1944, have been 
presented and are being investigated. 





Combinations of Farm Mutual Fire Insurance 
Companies under Michigan Law 


the business, welfare, and convenience 
of the members, and which does not 
unreasonably amount to a restraint of 
trade or regulate and control the rate 


It is a general rule of law that combi- 
nations and agreements between insur- 
ance companies are valid, where the 
purpose thereof is to promote the busi- 
ness, welfare and convenience of the 
parties thereto. “They must not, how- 
ever, be unreasonably in restraint of 
trade, or for the purpose of regulating 
and controlling the rate of premium 


to be charged.” 24 L. R. A. (N. S.) 153. 


A combination of farm mutual fire in- 
surance companies for the promoting of 


1944 


of premiums to be charged, is valid. 
Such an.association is an agency for its 
member companies and it is therefore 
subject to the supervision of the 
Michigan Commissioner of Insurance. 
—Opinion of the Michigan Attorney 
General, January 12, 1944. 
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ESTOPPEL IN LIFE INSURANCE IN 
NEW YORK 


18 St. John’s Law Review 47 (November, 
1943) 


By Jacob I. Lefkowitz 


The doctrine of equitable estoppel has been 
used to preclude insurers from defending 
on the grounds of breach of condition, and 
as a defense to insurers’ actions to rescind 
for breach of condition. The doctrine oper- 
ates when one party persuades the other 
to give him an inequitable advantage which 
no court of justice will allow him. 


Two factors control estoppel. The first is 
the common law parol evidence rule making 
inadmissible oral testimony to alter the 
terms of a written contract. The second 
factor is New York Insurance Law § 58 
providing that life insurance policies must 
contain the entire contract; that applications 
not attached to the policy shall be excluded 
from evidence; and that only material mis- 
representations are representations for 
avoidance. 


Chart Summary of New York Cases 


The author includes a chart of fifteen New 
York life insurance cases where the doc- 
trine of estoppel was invoked. Information 
about the cases is grouped under the follow- 
ing ten headings: 

Title of case. 

Was application attached to policy? 
Representations in application. 

Clauses in policy. 

Scope of agency. , 

Breach of condition. 

. Extrinsic evidence: type, who offers it, for 
what purpose? 

8. Do elements of estoppel exist? 

9. Does court admit extrinsic evidence? 

10. Remarks. 


NAMS wd 


By far the most important fact in each case 
is whether the application was attached to, 
or copied on, the policy. No case excludes 
an attached application from evidence. The 
application, as well as the policy, may indi- 
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cate some sort of fraud or material breach 
of condition precedent. Anything not part of 
the written insurance contract is extrinsic 
evidence, 


Elements of Estoppel 


The elements of estoppel as applied to 
insurance are: a breach of condition by the 
insured, knowledge of such breach by the 
insurer’s agent, and delivery of the policy 
and collection of premiums. Under such 
circumstances it would be a fraud on the 
insured not to pay benefits to the bene- 
ficiary. 


Admission of Unattached Application 


With respect to unattached applications, the 
general principle that extrinsic evidence will 
not be admitted finds its exceptions in the 
Abbott case, 24 N. E. 87 (1939), and the 
Hill case, 259 App. Div. 278. In both in- 
stances, the defendant-insurer was allowed 
to submit unattached applications as evi- 
dence; in the first case as the insured’s 
admission that he knew the agent’s author- 
ity was limited against receiving extrinsic 
information to bind the insurer; in the sec 
ond case, as demonstration that its agent 
lacked knowledge of the insurer’s illness, 
such knowledge being a fact question for 
the jury. 


Parol Evidence—Agent’s Unfair Acts 


The general rule that extrinsic evidence will 
not be admitted applies to parol testimony, 
but exceptions to that principle are to be 
found, among them being the Bible case, 176 
N. E. 838 (1931), wherein the plaintiff- 
beneficiary was allowed to submit parol 
testimony to establish estoppel by showing 
that the insurer’s general agent delivered the 
policy and collected premiums with knowl- 
cdge of the insured’s illness. In this case, 
the over-zealous insurance agent had in- 
vaied institutions confining mental patients 
ani sold insurance to the patients. 

Only in such extraordinary cases, where the 
insurer’s agent takes an extremely unfair 
advantage of the insured, will the courts 
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allow parol to estop the insurer despite § 58. 
In the ordinary case it is impossible for 
the beneficiary to introduce extrinsic evi- 
dence to establish estoppel. Through the 
process of judicial legislation, §58 has put 
beneficiaries at such a disadvantage that 
they would rather see it ended or amended. 
Estoppel should be limited to the facts of 
each case; but the court should relax its 
stringent requirements. If the insured tells 
outright lies as in the Fortunato case, 290 
N. Y. Supp. 955 (1935), or conceals a serious 
illness as in the Levic case, 275 N. Y. Supp. 
908 (1934), and the evidence of estoppel is 
generally weak, the court is justified in 
excluding such testimony. 


Agent's Failure to Notify Insurer 


When, however, the insurer picks an agent 
who fails to transmit information about the 
risk, and evidence of estoppel is fairly 
strong—albeit lacking in exceptional and 
extraordinary equities—the courts should, 
in the interests of justice, admit parol testi- 
mony offered by the beneficiary to estop 
the insurer from asserting a breach of con- 
dition known to the agent. 


Suggested Amendment 


If the courts will not do this then let the 
legislature clarify its intent by adding to 
§ 142 (1) of the insurance law a proviso that 
the rule excluding information not attached 
to the policy does not apply to an insured 
who makes a full disclosure to the insurer or 
its agent of all facts material to the risk, and 
pays premiums in good faith. 


IS THE BUSINESS OF INSURANCE 
COMMERCE? 


42 Michigan Law Review 409 (December, 
1943) 


By Nathan R. Berke 


Field Attorney, Federal Security Agency 


Whether the business of insurance is com- 
merce is not a new question but it has re- 
cently been a subject of reconsideration and 
the question is now before the Supreme 
Court of the United States for review. 


When charged with violation of the Sher- 
man Anti-Trust Act, the Southeastern Under- 
writers Association, 51 F. Supp. 712, demurred 
and challenged the sufficiency of the indict- 
ment, primarily on the grounds that the 
business of fire insurance is not commerce. 
In sustaining the demurrer and holding 
that the business of insurance is not com- 
merce, the court relied upon a series of de- 
cisions of the United States Supreme Court, 





the first of which was Paul v. Virginia, 8 
Wall. (75 U. S.) 168, decided seventy- 
years ago. There the Court ruled that in- 
surance policies are neither transactions of 
commerce nor inter-state transactions. 
While the Court in Paul v. Virginia, supra, 
had ruled on fire insurance, in later cases it 
held its decision as a principle upon which 
insurance cases were to be decided. 


Even in the important case of New York 
Insurance Company v. Deer Lodge County, 231 
U. S. 495, where the volume of business, and 
its geographical extent, with the resultant 
heavy use of the mails, were pleaded as con- 
ditions necessitating reversal of the Paul v. 
Virginia decision, the Court upheld the ruling 
of the older case. 


What Is Commerce 


The first attempt by the Supreme Court 
to define the term “commerce” was made in 
Gibbons v. Ogden, 9 Wheat (22 U. S.) 1, 
in which the Constitution’s most distin- 
— interpreter, Chief Justice Marshall, 
said: 


- Commerce undoubtedly is traffic, but it 
is something more; it is intercourse. It de- 
scribes the commercial intercourse between na- 
tions, and parts of nations, in all its branches 


. - It has, we believe, been universally ad- 
mitted that these words (of the commerce 
clause) comprehend every species of commercial 
intercourse between the United States and for- 
eign nations. 


This broad and general interpretation has 
permitted the courts to expand the concept 
to commerce to include many things which 
were unknown to and not contemplated by 
the framers of the Constitution. 


Transporting Course in Instruction 


In International Textbook Co. v. Pigg, 217 
U. S. 91, a Pennsylvania corporation sued 
on a contract, entered into in Kansas, pro- 
viding for installment payments for a course 
of instruction by correspondence in com- 
mercial law. The Court held that though 
the business was of a somewhat exceptional 
nature it was, in its essential characteristics, 
commerce. That transaction required noth- 
ing more in the way of transportation of 
property than is involved in a transaction 
whereby a policy of insurance is purchased 
at an agreed price from a company located 
in another state. 


Production of Goods for Interstate 


Commerce 


In a conclusion that has been questioned, 
the Court decided in Kirschbaum v. Walling, 
316 U. S. 517, that maintenance and service 
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employees in a building where tenants were 
engaged in the production of goods for inter- 
state commerce were engaged is an “occu- 
pation necessary to the production” of such 
goods. 

The modern concept of commerce is that 
if an activity, although local in character, 
exerts a substantial economic effect upon 
interstate commerce, irrespective of whether 
such effect is direct or indirect, it is subject 
to federal regulatory action. 


Attitude of National Labor 
Relations Board 


The National Labor Relations Board has 
adopted a realistic attitude by taking cogni- 
zance of the fact that insurance is a busi- 
ness of considerable magnitude and a force 
majeure in the economic sphere. The 
Wage and Hours Division of the Depart- 
ment of Labor claims that the activities of 
most employees of insurance companies are 
so closely interwoven with activities in in- 
terstate commerce, including the use of the 
mails and other instrumentalities of com- 
merce, as to be a part of such commerce. 


Expansion of the insurance business has 
brought about a situation in which the home 
office is located in a state in one part of the 
continent while the insurance is in force 
and the risk insured is located in a state in 
another part of the continent. Surely this 
is an affirmative phase of interstate com- 
merce, 


EMPLOYER’S LIABILITY FOR 
OCCUPATIONAL DISEASES 


16 Rocky Mountain Law Review 60 
(December, 1943) 


By John C. Banks 


This article is written with particular em- 
phasis upon the Colorado law; but in some 
parts it covers the law of all the states. 


Forty-six states and the District of Colum- 
bia have Workmen’s Compensation Acts. 
However, these acts were originally enacted 
for the purpose of awarding compensation 
for accidental traumatic/injury, before dis- 
ability due to occupational disease was very 
well recognized, and most of them therefore 
expressly limit recovery to injuries from 
accidents. 


Liability at Common Law 


Some confusion has arisen concerning the 
common law liability for occupational dis- 
eases because courts have used a strict defi- 
nition of occupational disease. Where an 
occupational disease results from the negli- 
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gence of the employer, however, thirty states 
have recognized the employer’s liability 
either expressly by allowing recovery or 
impliedly by denying recovery because no 
negligence was shown. 


Duty of Employer to Warn of Danger 


The decisions of the various jurisdictions 
are in accord in holding that a master must 
warn his servant of the conditions under 
which he is employed which are liable to 
engender disease, and must furnish suitable 
protection from such danger, provided that 
the master is in a position to have greater 
knowledge of the danger than the servant. 


Effect of Statutes on Common 
Law Action 


Granting, then, that there is a right to 
recover from an employer at common law 
for occupational disease occasioned by neg- 
ligence, the next question to consider is 
whether the various Compensation Acts 
constitute an exclusive remedy and bar an 
action at common law to recover for disease 
which is not compensable under the Act. 


In Cason v. American Brake Shoe & Foundry 
Co., 32 Fed. Supp. 680, (Dist. Ct. Colo. 1940), 
it was held that the compensation act of 
Colorado does not bar the common law 
action: 


. . » So, in the absence of more clear and pre- 
cise language, we cannot rationalize defendant's 
contention that the Legislature went out of its 
way to deprive an employee of a right of action 
based on an occupational disease without giv- 
ing him the benefit of the Act. 


The Colorado Supreme Court has not had 
this question before it. Of the states which 
have ruled on this question, fifteen have held 
that the common law action is not barred. 


The acts of the employer which may con- 
stitute negligence may consist of the failure 
to take reasonable precautions to guard against 
known dangers, failure to,warn the employee, 
or the violation of a statute. 


Conclusions ~ 


About occupational diseases in general, the 
author concludes: (1) that an employer is 
liable at common law for an occupational 
disease caused by his negligence; (2) that 
an employer is under a duty to warn his 
employee of the dangers of his employment, 
where the employer is in a position to have 
greater knowledge of the danger than the 
servant; and (3) that the employer’s negli- 
gent acts may consist of a failure to take 
reasonable precautions against known dan- 
gers, a failure to warn the employee, or the 
violation of a statute. 
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AVIATION EXCLUSION 





Where a life policy without a war clause 
excluded coverage for “death as a result, 
directly or indirectly, of service, travel, or 
flight in any species of aircraft” and the in- 
sured, while standing on the outside of his 
plane (which had been shot down into the 
water by a Jap plane) and attempting to 
launch a rubber boat, was strafed and killed 
by a bullet from the Jap plane, his death re- 
sulted from a war risk, not an aviation acci- 
dent, and was not within the aviation clause 
exception. 


The foregoing unusual set of facts was in- 
volved in the case of Bull v. Sun Life Assur- 
ance Company of Canada, decided by the 
United States Circuit Court of Appeals, 
Seventh Circuit on March 15, 1944, 9 CCH 
Lire Cases 707. The policy in question was 
taken out in 1939, when the insured, the 
plaintiff's husband, was a Naval Aviation 
Cadet in training at Pensacola, Florida. 
Knowing this fact, the insurer’ required the 
insured to endorse the aviation exclusion 
clause endorsement on the policy. 


On February 5, 1942, while on a routine 
patrol flight in the South Pacific, the insured, 
who was commanding officer and alternate 
pilot of the plane, began bombing some 
Japanese ships which had been spotted in 
a small harbor. Anti-aircraft fire disabled 
the insured’s plane, and a forced landing 
near a small island was made. Bull was 
strafed by a Jap plane while attempting to 
launch a rubber boat as he stood on the 
fuselage of the plane. The only witnesses 
reported that gasoline from the tanks had 
spread over the water, that they dived under 
the water to avoid the strafing, and that 
when they were under water they heard 
an explosion. Upon surfacing, these wit- 
nesses said that the plane was in flames and 
Bull was never seen again. 


1944 


What the Courts 


Are Doing 


Insurer’s Contention that Death 
Resulted from Aviation 


It was the insurer’s contention that Lieu- 
tenant Bull’s death was the indirect result 
of service, travel, or flight in that patrolling 
seaplane. But the court ruled that the dis- 
abled plane had landed, and it could never 
fly again without major repairs. Service, 
travel and flight in this plane had come to 
an end. Admittedly, Bull had arrived at 
the spot where he was killed as the result 
of flight in an aircraft. The Court observed: 


But he was not injured in the arrival. He was 
not injured by service, travel, or flight in the 
aircraft. He was killed after those things had 
terminated. If his arrival at this place by air- 
craft is to be construed as an indirect cause 
of his death, then Lieutenant Bull would never 
have been protected by this policy at any place 
to which he came by aircraft. 


The court further held that aviation may 
have been a contributing cause, but that did 
not make the death an indirect result of 
aviation. No risk of aviation resulted in 
death. A risk of war resulted in death, and 
this risk was not excluded by the policy. 
Death in this case resulted directly from 
the strafing by the Jap plane. 


Dissenting Opinion — Denial of 
Recovery by Beneficiary 


In a strong dissenting opinion it is com- 
plained that the majority opinion ignored 
the realities of the situation. The insured, 
together with other members of the crew in 
performance of a war duty, sought the enemy 
and engaged in aerial combat in which the 
insured’s plane was disabled and forced down. 
The dissent stated: 


In my view, there is no escape from the conclu- 
sion that death under such circumstances was 
the result ‘“‘directly or indirectly’’ of the flight 
which had been so shortly and suddenly ter- 
minated. It is no answer to say that the exclu- 
sion clause is inapplicable because the immediate 


or proximate cause of death was the Japanese 
attack. 
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FALSE DESIGNATION OF 
BENEFICIARY AS “WIFE” 


The rights of a beneficiary under a policy 
of life insurance have undergone consider- 
able change since Associate Justice Byles 
of the Court of Common Pleas remarked 
circa 1860, in Cazenove v. British Equitable 
Insurance Co., 5 Jur. Rep. (N. S.) 1309: 


It would seem from Anderson v. Fitzgerald, 4 
H. L. Cas. 504, as I read it, that if a man says 
he has had 365 days’ illness, and in fact he has 
had 364 days, 23 hours, 59 minutes and 59 sec- 
onds, that is an untrue statement and vitiates 
the policy. 


Shortly thereafter, Mr. Justice Hunt of the 
United States Supreme Court approved the 
strict rule of the Cazenove and Anderson 
cases, and stated that if the policy requires 
that the statements made by the applicant 
must be true, without limiting such require- 
ment to material statements, a policy of 
life insurance is void if the applicant falsely 
stated that he was single if, in fact, he was 
married. Jeffries, Admr. v. Economical Mu- 
tual Life Insurance Co. (1875), 22 Wall. 47, 
22 L. Ed. 833. Even if it is true that a 
married man may be a better risk than a 
single man, as counsel for the insured’s 
administrator strenuously contended, to con- 
done the falsehood and allow recovery 


is bad morality and bad law. No one may do 
evil that good may come. No man is justified 
in the utterance of a falsehood. It is an equal 
offense in morals, whether committed for his 
own benefit or that of another [the insurer]. 


It was pointed out that there was a dis- 
tinct agreement that the insurer would not 
be deceived to its injury or to its benefit, 
and that the insurer had a right to make 
an unwise bargain as well as a right to 
make a wise one. 


The right to make contracts carries with it the 
right to determine what is prudent and wise, 
what is unwise and imprudent, and upon that 
point the judgment of the individual is subject 
to that of no other tribunal. 


The case in hand affords a good illustration of 
this principle. The Company deems it wise and 
prudent that the application should inform them 
truly whether * * * the party is married or 
single. The Company fixes this estimate of its 
importance. The applicant agrees that it is 
thus important by accepting this test. It would 
be a violation of the legal rights of the Com- 
pany to take from it its acknowledged power, 
thus to make its opinion the standard of what 
is material, and to leave that point to the de- 
termination of a jury. 
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Strict Rule Modified 
To Avoid Forfeitures 


The strict rule applied in the Cazenove, 
Anderson, and Jeffries cases has been sub- 
stantially altered by statutory enactments 
in a number of states providing that all 
statements made by the insured shall be 
considered representations rather than war- 
ranties, anything in the policy to the con- 
trary notwithstanding, and misstatements 
shall not void the policy unless they are 
material to the risk. The obvious purpose 
behind this legislation, as well as many of 
the subsequent decisions, is the avoidance 
of forefeitures where the misstatement has 
no bearing upon the risk. Certainly the 
avoidance of a policy because of the errone- 
ous statement in Justice Byles’ hypothetical 
case would seem today a harsh and unfair 
result, since the falsity has no bearing what- 
soever upon the risk. 


The Eddens Case—Beneficiary 
Permitted to Recover 


The prevailing and much more liberal rule 
today as to the right of a beneficiary to re- 
cover under a policy of life insurance where 
the insured has falsely designated such bene- 
ficiary as “wife” was followed by the Ne- 
braska Supreme Court in Guardian National 
Life Insurance Co. v. Eddens, 9 CCH Lire 
Cases 650 (March 3, 1944). The court 
held that if the insured designates a woman 
with whom he had been living without bene- 
fit of clergy as his “wife”, the term “wife” 
is merely descriptio personae, and the fact 
that she lived in adultery with the insured 
does not preclude her recovery as the named 
beneficiary. It was pointed out that the Ne- 
braska law (Sec. 44-804, Comp. St. 1929) 
places no limitations on the insured’s right 
to designate a beneficiary, and since the in- 
sured has an unlimited insurable interest in 
his own life, the court ruled out the conten- 
tion of Eddens’ administrator that the in- 
sured had no wife and that there was no 
such person as the designated “Laura 
Eddens,” and held that whether or not she 
had an insurable interest was not in issue. 


Right of Insured To Designate 
Beneficiary 

The existence of an illicit relationship does 
not incapacitate the insured from naming 
his concubine as beneficiary, provided he 
takes out the policy of life insurance in good 
faith and designates her of his own free 
will, since the insured may take out insur- 
ance on his own life and designate as bene- 
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ficiary any person he desires, without reference 
to insurable interest. Couch, Cyclopedia of 
Insurance Law, Vol. 2, Sec. 371. 


The fact that the beneficiary is falsely stated 
to occupy the relationship of “wife” of the 
insured will not generally defeat recovery by 
the beneficiary since this word is usually re- 
garded as merely descriptio personae. 32 
ALR 1481; 60 ALR 977. 


Thus the law has come a long way in avoid- 
ing forfeitures where the insured makes a 
misstatement as to his marital relationship 
from the Jeffries case in 1875, where, al- 
though the risk was actually lessened, re- 
covery under the policy was denied because 
the contract demanded absolute truth in the 
insured’s answers. 


Unlawful Cohabitation as Affecting 
the Desirability of the Risk 


Where the question might have arisen in 
cases involving an insured living with a 
named beneficiary to whom he was not le- 
gally married, and who was designated as 
his “wife,” the attempt has rarely been 
made by the insurer to avoid liability on 
the policy on the ground that the risk has 
been increased and that it would not have 
insured the risk had the true facts been 
disclosed. The court did not consider the 
element of risk in the Eddens case, supra. 
Even under the state representation statutes 
abolishing the warranty status of the in- 
sured’s statements, it is theoretically pos- 
sible to argue that the insured’s failure to 
disclose his true relationship to the bene- 
ficiary whom he has referred to as “wife” 
has a distinct bearing upon his desirability 
as a risk, and that this falsity therefore 
should vitiate the policy. There is some 
support for this view in the leading case of 
Continental Casualty Co. v. Lindsay (1910), 
111 Va. 389, 69 S. E. 344, in which the 
Virginia Supreme Court of Appeals denied 
recovery by a beneficiary who was living 
illegally with the insured, and who was 
falsely designated as the insured’s wife in 
his application for insurance. This misrepre- 
sentation was held to be material, and suffi- 
cient to avoid the policy because of the 
increased risk. ‘The court said: 

The question asked by the company [li. e., the 
name and relationship of the beneficiary] called 
for most material informatiun that might well 
have a very important bearing upon the issuance 
of the policy, and it was therefore agreed that 
the representation made in answer thereto 
should constitute a warranty. This is done for 
the purpose of ascertaining the manner of life, 
the environments and habits of those who apply 
for insurance, that the company may reject the 
application of those deemed to be undesirable 
risks. It cannot be doubted that a man who, 





in violation of law, is living in lewd and las- 
civious cohabitation with a woman is a less 
desirable risk than one who is leading a regular 
and clean life. * * * It would be a violation of 
the legal rights of the company to take away 
its power to make its opinion the standard of 
what is material, and to leave that point to 
the determination of a jury. 


At the time of this decision, there was 
a typical representation statute in force 
[Acts of 1906, p. 139, Sec. 28 (Sec. 4220, Va. 
Code of 1942)] which provided that: 


All statements, declarations and descriptions in 
any application for a policy of insurance shall 
be deemed representations and not warranties, 
and no statement in such application or in any 
affidavit made before or after loss under the 
policy, shall bar a recovery upon a policy of 
insurance, or be construed as a warranty, any- 
thing in the policy to the contrary notwith- 
standing, unless it be clearly proved that such 
answer or statement was material to the risk 
when assumed and was untrue. 


This statute was held to be inapplicable and 
not controlling “because it clearly appears 
that the answer in question was material.” 


In Gaines v. Fidelity & Casualty Co. of N. Y. 
(1907), 188 N. Y. 411, 81 N. E. 169, the 
named beneficiary was falsely stated to be 
the wife of the insured. This statement was 
made a warranty. The insured died from 
gunshot wounds. The New York Court of 
Appeals denied recovery stating: 


The inquiry [li. e., the relationship of the bene- 
ficiary] related to the risk, the statement in 
the answer was made a warranty to be con- 
tained in the policy, and, it having been de- 
termined that the statement was untrue, the 
right to recover upon the contract was forfeited, 


As to the holding in this case that the false 
designation was material to the risk, it 
should be noted that in Parks v. St. Law- 
rence Life Ass’n, (1930), 246 N. Y. Supp. 
689, 138 Misc. Rep. 435, the court stated 
that 


The legal force of that case [the Gaines case], 
however, is much impaired by a much more 
recent decision in the case of Moore v. Pruden- 
tial Casualty Co., 170 App. Div. 849, 156 N. Y. 
Supp. 892. In that case the decedent errone- 
ously stated in the application that plaintiff was 
his cousin, and the court nevertheless allowed 
a recovery, holding that an immaterial statement 
made by the insured in his application as to 
his relationship to the beneficiary, which did 
not induce the insurance company to enter into 
the contract even though indorsed on and made 
a part of the policy, will not invalidate it, 


But since the relationship of the beneficiary 
in the Moore case was merely that of 
“boarding mistress’ to whom the insured 
was indebted, and since the statement was, 
by the terms of the policy, only a repre- 
sentation and one which clearly had no 
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bearing upon the element of risk, it by no 
means follows that the same court would 
have held that false designation of a bene- 
ficiary as “wife” was not material to the 
risk where the insured and the beneficiary 
were unlawfully cohabiting. 


That such a misrepresentation may be ma- 
terial to the risk was recognized in Boyer 
v. United States Fidelity & Guaranty Co. 
(1929), 274 P. 57, 206 Cal. 273, where the 
court, by way of dicta, stated: 


However, we are not thereby to be understood 
as having found appellant’s [insurer’s] conten- 
tion in this regard to be entirely without merit. 
In our opinion the contention [that the false 
statement affected the risk] presents a subject 
upon which reasonably prudent men might well 
differ. We can readily perceive of circumstances 
under which such a representation as to the 
relation sustained between the beneficiary and 
assured might be a consideration of considerable 
moment to the insurer. 


In seeking to avoid liability under the rule 
in the Lindsay case, supra, the unlawful co- 
habitation must be established, and a bene- 
ficiary —the fiancee of the assured — may 
recover from the insurer even though she 
was falsely designated as “wife” where there 
was no evidence of a meretricious relation- 
ship, and where the insured died before the 
contemplated marriage took place. Green 
v. Southwestern Voluntary Assoc., Inc. (Va. 
1942), 7 CCH Lire Cases 531, 20 S. E. (2d) 
694. The Virginia Supreme Court of Appeals 
remarked that: 


The misrepresentation of the relationship of the 
beneficiary to the assured did not increase the 
chances of loss insured against. The risk ac- 
cepted by the insurer was not affected by the 
relationship of the beneficiary. * * * We have 
construed this section [i. e., the Virginia repre- 
sentation statute quoted supra] to provide that 
no such statement, declaration, or description 
shall be allowed to bar a recovery upon the 
policy, or be construed as a warranty, unless it 
be ‘“‘clearly proved’ that it was both false and 
material to the risk. 


The Lindsay case, on which the insurer 
sought to avoid liability, was readily dis- 
tinguishable, the court concluded, since in 
the former case “the manner of living of the 
insured was held to have increased the risk.” 


Public Policy as a Bar to 
Beneficiary’s Recovery 


In the Eddens case, supra, the administra- 
tor, in contesting the beneficiary’s right to 
recover the policy proceeds, argued that 
since she lived with the insured in an unlaw- 
ful relationship, she should be denied the 
insurance benefits. But the court pointed 
out that this suit was a civil action brought 
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by the insurer because of the conflicting de- 
mands made by the beneficiary and the ad- 
ministrator of the insured’s estate, and the 
money was paid into court by the insurer. 
The court stated that the law does not au- 
thorize the imposition of a penalty for the 
offense of adultery in a suit of this type, nor 
does it fix the forfeiture of life insurance 
benefits as a penalty for such offense. And 
the trial court’s award of the proceeds to 
the beneficiary was affirmed. 


The question of public policy was also raised 
in Rakestraw v. City of Cincinnati (Ohio, 
1942), 7 CCH Lire Cases 363, by the in- 
sured’s legal wife who sought to defeat a 
beneficiary’s claim to the proceeds of the 
insured’s interest in a municipal retirement 
system. The beneficiary was not legally 
married to the insured, and she sought a 
writ of mandamus to compel the Board of 
Trustees of the Retirement System to pay 
her the death benefits as the widow of the 
insured. The court stated: 


In approaching this question, it is to be borne 
in mind that the public policy of the state is 
not involved where the insured selects his bene- 
ficiary. Such policy raises its bar where one 
seeks to insure the life of another in whom 
there exists no insurable interest. 


A municipal ordinance, as well as the con- 
tract of insurance, limited the right of an 
employee to designate a beneficiary to one 
having an insurable interest. The court, in 
holding that the beneficiary had an insur- 
able interest in the insured’s life, quoted 
with approval from Equitable Life Assurance 
Society v. Paterson, 41 Ga. 365, in which the 
Georgia court said: 


In this case, though the marriage was illegal, 
yet in fact the woman had an interest in the 
life of the husband. He treated her as his wife; 
he supported her as such; she passed in society 
as such; and she was dependent upon him for 
support as such. It was the husband who in 
fact effected this policy. It was his own method 
of extending to this woman his assistance and 
protection after he should himself be dead. 


Again, in the Ohio case of Treadway v. 
Tewksbury (1942), 7 CCH Lire Cases 996, 
it is stated that the unlawful cohabitation 
does not bar recovery by the beneficiary. 


Nor was the fact that the beneficiary was 
the mistress of the insured sufficient to den 
her right to the insurance proceeds in Cook, 
Admx, v. Pullman Co. (1944), 9 CCH Lire 
Cases 592, wherein the Illinois Appellate 
Court, First District, ruled that public policy 
did not prevent the beneficiary from recov- 
ering, even though she was not his “wife” 
as designated in the policy. 


The same rule applies in Louisiana. “* * * 
whether the marriage of defendant to Otto 
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Sizeler was valid or invalid has nothing 
to do with the case, and whether such mar- 
riage produced civil effects or not, as the 
result of the good faith of defendant in 
contracting it, is also beside the question.” 
Sizeler v. Sizeler, 170 La. 128, 127 So. 388. 
See also Prudential Insurance Co. of America 
v. Taylor (USDC, WD, La., 1942), 7 CCH 
Lire Cases 875, 46 F. Supp. 115, allowing the 
concubine of the insured to recover. 


Executed Contract Theory 
of Recovery 


Where the contest is between the beneficiary 
and the insured’s estate, recovery has not 
been barred because of the adulterous rela- 
tionship of the beneficiary and the insured 
where there was a false designation of the 
former as “wife.” In Quinton, Admx. v. Mil- 
lican (Ga., 1943), 8 CCH Lire Cases 907, 26 
S. E. (2d) 435, the paramour prevailed over 
the administratrix and lawful wife of the 
insured, and the Georgia court observed: 


A contract to do an immoral or illegal thing is 
void. * * * If such contract is executory, neither 
party can enforce it. * * * But if the contract 
is executed it will be allowed to stand, * * * 
Since the insured was equally in the wrong in 
so far as an illegal agreement with the sub- 
stituted beneficiary is concerned, he himself 
during his lifetime would not have been heard 
to attack it after it had been executed, and 
since his administratrix stands in his shoes, it 
necessarily follows that she will not be per- 
mitted to do so. The policy must therefore be 
allowed to stand in its present form, and to 
have effect accordingly * * *. 


Statutory and Contract 
Restrictions Governing Beneficiary 


In the case of benefit and fraternal societies 
as to which the class of eligible bene- 
ficiaries is limited, it is generally held that 
the paramour cannot take even though she 
is designated as the wife-beneficiary. Couch, 
supra, p. 1091, Sec. 371. Thus, in Carter 
v. Employees’ Benefit Association of American 
Steel Foundries, 212 Ill. App. 213, the bene- 
ficiary who had been living with the insured, 
and who had falsely been designated as 
“wife,” was denied recovery because the 
association’s rules and regulations restricted 
benefit payments to the insured’s family, 
and also provided that membership in the 
association would automatically terminate 
as to any member guilty of disreputable or 
unlawful conduct. The unlawful relation- 
ship of the beneficiary and the insured 
violated the association’s rule and the 
designation of this woman as “wife” was 
tantamount to “an attempt to defraud and 
confers no rights upon such person.” 


Illustrative of statutory limitations is Elec- 
trical Workers Ben. Assoc. v. Brown (1928), 
58 App. D. C., 26 F. (2d) 981, where re- 
covery was denied under D. C. Code, Sec. 
749, where the beneficiary was not married 
to the insured. Under the statute, benefits 
were payable to the family, wife, or depend- 
ent. The beneficiary, being unmarried to 
the insured, could not be held a “dependent” 
and, of course, was not within the familial 
group contemplated by the statute. 


Conclusion 


It thus appears that except in the case of 
benefit and fraternal associations, the false 
designation of a beneficiary as a “wife” and 
an unlawful relationship affect neither the 
validity of the policy nor the beneficiary’s 
right to recover the proceeds. This is true 
where “it is clear from the contract itself 
that the statement was an immaterial one 
and was no part of the contract of assur- 
ance into which the parties entered” 
(Metropolitan Life Insurance Co. v. Olsen 
(1923), 81 N. H. 143, 123 A. 576, 32 A. L. R. 
1472), and where, even though the state- 
ment is made a warranty, a statute has the 
effect of reclassifying such statement as a 
mere representation, and the statement is 
immaterial to the risk. 


The courts have, for the most part, been re- 
luctant to moralize on the issue of unlawful 
cohabitation, and they have generally con- 
cluded that the extramarital relationship 
for purposes of a civil suit on an insurance 
contract is not against public policy, and 
it does not appear that the element of in- 
creased risk has been considered to any 
material extent since the Lindsay case in 
1910. The false designation of the bene- 
ficiary with whom the insured is living as 
his “wife” is merely descriptive—for pur- 
poses of identification, and the general 
attitude of the courts is well summed up by 
the New Hampshire Supreme Court in the 
Olsen case, supra, where it observed: 
Legally she [the beneficiary] was not his wife. 
Their way of life was not in accord with the 
criminal law or the moral view of the com- 
munity. But the court is not now administer- 
ing the criminal law or their view of the law of 
morals, If it were, fining one of the parties 
$12,000 for the benefit of an insurance company 
or depriving her of that sum to express the 
court’s indignation at the immorality of her 
habit of life would hardly satisfy the ordinary 
sense of justice. 


And the court further observed that it was 
clear from the contract that the question 
of relationship was asked not for the pur- 
pose of aiding the insurer in appraising the 
risk, but merely to identify the beneficiary, 
and the falsity did not avoid the contract. 
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ACTUAL CASH VALUE v. COST OF 
REPLACING PARTS 


(TENNESSEE) 


e@ Insurer’s option 
Impossibility of performance 
Limitation of liability clause 


The company’s liability for loss shall not ex- 
ceed the cash value of the insured property at 
time of loss, nor what it would then cost to 
repair or replace either the insured property 
or any part thereof, with other of like kind 
or quality. 


The insured automobile had been stolen and 
stripped of all wheels, tires, tools and other 
parts, and left damaged along the roadside. 
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The insured contended that under the terms 
of the above quoted limitation of liability 
clause he was entitled to the actual cash 
value of the car, since neither he nor the in- 
surance company could get a priority for 
the purchase of tires and tubes and the car 
was useless without them. However, the 
insurance company insisted upon settling 
the claim by paying the insured cash for the 
estimated cost of repairs and government 
ceiling prices on tires, tubes and wheels, 
instead of replacing them. The trial court 
rendered judgment for the insured for the 
cost of repairs and the ceiling price on 
the other articles. The insured appealed to the 
Tennessee Court of Appeals, which modified 
the judgment of the trial court by allowing 
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the insured the actual cash value of the auto- 
mobile less the value of the automobile after 
the theft, declaring that when the lost prop- 
erty was not replaceable the insurance com- 
pany should be required to pay the actual 
cash value, and be deprived of the option, 
impossible of performance, of replacing the 
property lost with other of like kind or 
quality. The insurance company applied 
for a writ of certiorari to the Tennessee Su- 
preme Court which was granted. An ex- 
amination of the record convinced this court 
that the Court of Appeals had arrived at 
the proper conclusion, and the judgment as 
modified by that court was aftirmed.— 
Weems v. Service Fire Insurance Company 
of New York. Tennessee Supreme Court. 
March 4, 1944. 20 CCH AUTOMOBILE 
Cases 61. 


Joe B. Weems, W. M, Leech, Dickson, Tenn., 
for Weems. 

Lindsey M. Davis, Nashville, Tenn., for Service 
Fire Insurance Company of New York. 


ASSAULT BY BUS DRIVER 


(FLORIDA) 


e Bus passenger injured 
Subsequent bus collision 
Compensatory and punitive damages 


When a sixty-two-year-old woman boarded 
a bus on her way to work one morning she 
tendered the driver a five dollar bill. The 
driver berated her and she finally found 
some change and paid her fare. The bus 
driver continued his tongue lashing after 
the woman had taken her seat and she fav- 
ored him with some well chosen retorts. 
He finally stopped the bus, ordered her off, 
and proceeded to beat her. The other pas- 
sengers on the bus had some verbal ex- 
changes with the driver about this time, but 
the entire party finally returned to the bus 
and the driver continued on his way. 
Shortly thereafter, he collided with an auto- 
mobile, throwing the woman and some of 
the other passengers from their seats into 
the aisle and injuring them. The twice in- 
jured woman joined by her husband brought 
this action against the bus company claim- 
ing both compensatory and punitive dam- 
ages. The jury returned a verdict for $4,500.00 
for the plaintiffs, and the trial court granted 
the bus company a new trial unless plaintiff 
should enter a remittitur in the sum of 
$3,000.00. On appeal, the reviewing court 
declared that the amount of the verdict was 
peculiarly a jury question, that the sum 
awarded was not excessive under the cir- 
cumstances, and that the trial court abused 
its judicial discretion in seeking to substi- 
tute its opinion for that of the jury. Ac- 
cordingly, the court reversed the judgment 
with directions to enter judgment for the 
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full amount of the verdict—Albert et vir, 
appellants v. Miami Transit Company, Inc. 
Florida Supreme Court. February 22, 1944. 
20 CCH AutoMosiLe CAsEs 79. 


Perry A. Nichols, L. J. Cushman for appellants. 
Worley, Gautier & Cannon for appellee. 


APPROACHING VEHICLES COLLISION 


(VIRGINIA) 


e@ Three vehicles involved 
Stopping on highway 
Swerving to avoid collision 


Warren G. Rice was driving a station wagon 
north on Highway No. 2 in Hanover 
County, Virginia. Approaching him were 
two trucks. The first truck was stopped on 
the highway without warning and the driver 
of the following truck swerved and collided 
with the oncoming station wagon. Mr. Rice 
brought an action against the owners and 
drivers of both trucks to recover for the 
injuries sustained. The trial court ren- 
dered a verdict in his favor against all de- 
fendants, but the owners of the first truck 
appealed, contending that the negligence of 
their driver in stopping on the highway was 
not shown to be a proximate cause of the 
accident, and that the independent negli- 
gence of the driver of the following truck 
was the sole cause. However, an examina- 
tion of the record convinced the reviewing 
court that the driver of the first truck in 
failing to conform to the terms of the statute 
and signal his intention to stop on the high- 
way was guilty of negligence which the jury 
was justified in finding to be a concurring 
cause of the collision.—Luck et al., plaintiffs 
in error v. Rice et al. Virginia Supreme 
Court of Appeals. March 13, 1944. 20 CCH 
AUTOMOBILE CASES 182. 


Denny, Valentine & Davenport, Bernard Mahon, 
for plaintiffs in error. 


George B. White, for defendants in error. 


ASSESSMENT OF POLICYHOLDER 


(KANSAS) 


e Mutual insurance policy 
Provision in policy 
Proof of notice 


The Industrial Mutual Liability Insurance 
Company issued a public liability policy to 
J. C. Eubank, a motor carrier of gasoline, 
doing business as the Eubank Oil Company. 
The policy carried the following provision: 


The insured agrees to pay, if assessed, an addi- 
tional amount equal to but not in excess of the 
premium charged, hérein, provided, however, 
the insured shall not be Hable for any assess- 
ment unless the same is demanded within one 
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year after the termination cither by natural 
expiration or cancellation of this policy. 


The insurance company became insolvent, 
liquidation proceedings were had, and as- 
sessment of the policyholders ordered. An 
assignee of the receiver brought this action 
against Mr. Eubank to recover the amount 
of the assessment ordered on his policy. 
It was alleged that the assessment on his 
policy was demanded within one year of 
its termination. There was evidence that 
notices were sent out to the policyholders 
generally, but there was no specific evidence 
that a notice was sent to Mr. Eubank, and 
he denied ever having seen such a notice or 
having any knowledge that he was liable 
for an assessment. The trial court found as 
an issue of fact that the assignee had not 
proved timely notice to Mr. Eubank of an 
assessment and demand for payment. 
Therefore, the reviewing court was of the 
opinion that the assignee’s appeal was with- 
out merit, and the judgment for the 
policyholder was affirmed.—Herdman, etc., 
appellant v. Eubank, d. b. a. Eubank Oil 
Company. Kansas Supreme Court. March 
4, 1944. 20 CCH AvutomosiLe Cases 209. 


Richard A, Hickey, Liberal, Kan., Collis R. 
Harner, Dodge City, Kan., B. V. Hampton, 
Pratt, Kan., for appellant, 


George Barret, Pratt, Kan., for appellee. 


CARRIER’S LIABILITY 


(KANSAS) 
e Bus passenger injured _ 
Hysterical outburst at trial 
New trial 


At the trial of this action against a bus com- 
pany for personal injuries sustained by a 
Mrs. Mahan when she was thrown from 
her seat into the aisle as the bus in which 
she was a passenger collided in an inter- 
section with another vehicle, the following 
occurred: 


Mrs. Mahan: I won't get well. 

The Court: Just a minute—control yourself, 
Madam. 

Mrs. Mahan: I won't get well. 

The Court: Members of jpry; Of course, any- 
thing like that, you will not consider as a part 
of the evidence in this case. Now, have her 
control herself. 


Mrs. Mahan: I won't get well; I won’t get well. 


Still sobbing, the woman was taken to the 
judge’s chamber until she recovered her 
composure. 


The evidence presented was conflicting as 
to whether the bus or the other vehicle en- 
tered the intersection first, whether the 
motorist signalled for a left turn, and which 
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vehicle had the right of way. However, 
the jury rendered a verdict for Mrs. Mahan, 
and the reviewing court was of the opinion 
that there was sufficient evidence that the 
bus company was in error to justify this 
judgment. In addition, the bus company 
contended that it was entitled to a new trial 
because of Mrs. Mahan’s misconduct before 
the jury, and that the trial court should have 
discharged the jury at that time. Declaring 
that whether or not such an hysterical out- 
burst constituted misconduct so prejudicial 
as to warrant a new trial presented a ques- 
tion which was peculiarly within the dis- 
cretion of the trial judge, who was present 
and witnessed the disturbance, and, since 
there was no apparent abuse of discretion in 
denying the new trial, the reviewing court 
refused to disturb his conclusion.—Mahan v. 
Kansas City Public Service Company, ap- 
pellant. Kansas Supreme Court. March 4, 
1944, 20 CCH Avuromosite CAses 211. 


Edwin S. McAnany, Charles L. Carr, Thomas 
M. Van Cleave, Kansas City, Kan., for ap- 
pellant. 


J. Willard Haynes, Kansas City, Kan., for ap- 
pellee. 


COMMUNITY PROPERTY LIABILITY 


(ARIZONA) 


@ Joint and several judgment 
Subsequent marriage of tortfeasors 


May a joint and several judgment rendered 
against two persons who later marry be col- 
lected out of their community property? 
A joint and several judgment had been ren- 
dered against Pauline Bernard and Ray 
Boegen for damages resulting from an auto- 
mobile accident. Pauline Bernard had been 
operating Ray Boegen’s automobile as his 
agent at the time the collision occurred. In 
an attempt to collect on the judgment, a 
writ of garnishment had been issued against 
the wages of Ray Boegen. Thereafter, Mr. 
Boegen sought to have the funds released 
on the ground that the money represented 
community property and that the judgment 
was not against community property but 
separate property of the parties. However, 
this court found no merit in the contention 
and was of the opinion that there was no 
reason why the community property should 
not pay the joint and several debts even 
though incurred before the marriage of the 
two tortfeasors.—Hirales, appellant v. Boegen 
et al. Arizona Supreme Court. March 6, 
1944. 20 CCH Automosire Cases 119, 

Joe L. Green, James B. Rolle, Jr., Yuma, Ariz., 
for appellant. 

J. Fred Hoover, Yuma, Ariz., for appellees. 
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ENTERING HIGHWAY FROM 
SIDE ROAD 


(KENTUCKY) 


@ Speed of oncomer 
Contributory negligence 
Statute cited 


About 9:00 o’clock one October morning in 
1940, Mrs. Lillie Coleman was driving her 
husband’s automobile down Coleman Lane, 
a side road leading to U. S. Highway 60, 
in McCracken County, Kentucky. Cole- 
man Lane is covered with gravel and the 
grade leading up to the highway is ap- 
proximately 12%. Mrs. Coleman declared 
that she did not stop before entering the 
highway in obedience to the stop sign be- 
cause of the steep grade. She testified that 
she first saw the Buick car approaching 
when the front wheels of her automobile 
were about two feet on the pavement, and 
that the vehicle was then about 400 feet 
from the intersection and traveling at a 
speed of 100 miles per hour. She went on 
to say that she realized that she was on 
the oncomer’s side of the road and applied 
the gas in order to get over onto the other 
side of the highway, and that she had 
crossed over and traveled some 25 or 30 feet 
on her side of the road before Sanderson, 
driving the Buick car, sideswiped her auto- 
mobile and knocked it off the highway. 
However Mr. Sanderson presented a dif- 
ferent version of the collision. He main- 
tained that he was driving between 40 and 
45 miles per hour, that Mrs. Coleman failed 
to stop before entering the highway, that 
he applied his brakes and swerved to the 
right in an attempt to avoid a collision, but 
that he was unable to turn down the lane or 
pull around the car which had been stopped 
when the front wheels were at about the 
center line. Although the jury rendered 
judgments in favor of Mrs. Coleman and 
her husband, the reviewing court was of 
the opinion that the trial court erred in fail- 
ing to direct a verdict for Mr. Sanderson 
and the owners of the Buick, since Mrs. 
Coleman was guilty of contributory negli- 
gence as a matter of law by her own testi- 
mony in failing to stop before entering the 
highway, in violation of the statute, and 
proceeding to apply the gas when she could 
have backed two feet off the highway and 
averted the accident. Therefore, the judg- 
ments were reversed with directions to set 
them aside—Mullen et al., appellants v. 
Lillie Coleman. Kentucky Court of Appeals. 
March 14, 1944. 20 CCH AUTOMOBILE 
Cases 161. 


Wheeler & Shelbourne, Paducah, Ky., for ap- 
pellants. 


Waller & Threlkeld, Paducah, Ky., for appellees. 
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HEAD-ON COLLISION 


(IOWA) 


e Failure to yield half of highway 
New trial 
Discretion of trial court 


About midnight, -May 31, 1942, two auto- 
mobiles traveling in opposite directions 
collided on a highway in Iowa. There were 
two persons in each vehicle, and all of them 
lost their lives in the accident. Inasmuch 
as no other persons had seen the collision, 
there were no eye witnesses available. The 
administrator of one of the decedents 
brought this action against the administrator 
of the driver of the approaching car, con- 
tending that defendant’s decedent was negli- 
gent in failing to yield half the highway 
to the other vehicle. There was evidence 
of certain physical facts as to the position 
of the automobiles after the accident and 
the markings on the highway. At the trial 
of the action, the jury rendered a verdict 
for the administrator of the driver, but the 
trial court granted plaintiff's motion to set 
aside the verdict and ordered a new trial. 
The defendant administrator appealed from 
the granting of a new trial, but the review- 
ing court after examining the authorities 
came to the conclusion that the lower court 
had not abused its discretion in granting 
the new trial, in spite of the fact that it 
failed to set out the grounds upon which 
it had been granted. The court declared 


that the trial judge may have felt that the 


jury disregarded certain parts of the evi- 
dence, that the verdict was without sufficient 
support in the evidence, that some of the 
charges had been disregarded, or that the 
verdict directly resulted in an injustice being 
done, and that this conclusion might be 
inferred from the ruling without setting 
forth any particular grounds for granting 
a new trial.—Sorenson, Admr. v. Counsell, 
Admr., appellant. Iowa Supreme Court. March 
7, 1944. 20 CCH AvutTomosILe CAsEs 93. 


C. A. Smedal, Ames, Iowa, for appellant. 


James L. Cameron, W. H. Soper, Eldora, Iowa, 
for appellee. 


HOST’S LIABILITY 


(OHIO) 


e Wilful and wanton misconduct 
Swerving all over road 
Disposition to perversity 


One May day in 1941, three eighteen-year- 
old boys were being driven along an Ohio 
highway by their companion of the same 
age. The minor host was driving at a speed 
of 65 miles per hour, swerving from one 
side of the road to the other in time to 
“swing music.” He had been driving up 
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immediately behind other vehicles and then 
suddenly swinging out and around them 
back into line again. The boys had re- 
monstrated with him several times and asked 
him not to drive so fast. Finally, the driver 
struck a vehicle which he was attempting 
to pass, the car swerved across the road 
into a sand pile, and careened into a short 
pole established as a road guard on the 
side of the highway. The automobile in 
which they were riding was practically 
demolished, and one of the boy’s left leg 
was so badly crushed and mangled that it 
had to be amputated below the knee. In 
this action brought by the lad to recover 
for the injuries he sustained, it was alleged 
that the minor driver was guilty of wilful 
and wanton misconduct. At the trial of the 
case, the jury rendered a verdict for the 
injured boy, but on appeal to the Court 
of Appeals, that court declared that the 
lower court erred in refusing to submit an 
interrogatory requested just before the jury 
retired which required the jury to find 
whether the driver, at or immediately before 
the collision, was guilty of conduct mani- 
festing a perversity of mind. However, this 
court was of the opinion that a negative 
answer to the question would not have been 
irreconcilable with a general verdict for the 
injured youth, since a disposition to per- 
versity is only one element of wilful and 
wanton misconduct, and that no prejudicial 
error was committed in the refusal to give 
it. The Court of Appeals also declared that 
a special charge given at the complaining 
party’s request was erroneous in that it 
assumed the existence of facts and was a 
mere abstract statement of law, but this 
court was of the opinion that it did not con- 
stitute prejudicial error. Therefore, the 
judgment of the Court of Appeals was re- 
versed and that of the trial court affirmed. 
—Kennard, etc., appellant v. Palmer etc., 
Ohio Supreme Court. March 15, 1944, 20 
CCH AvutTomoBILe CAsEs 202. 


Clinton D. Boyd for appellant. 
C. W. Elliott for appellee. 


(OREGON) 


e Status of occupant : 
Incidental voluntary service 
Guest statute 


Henry Melcher and Sterling Adams were 
longshoremen and had been acquainted with 
each other five or six years. Adams asked 
Melcher to accompany him on a trip from 
Portland to Bar View where he was to 
deliver a marine engine. Melcher assisted 
Adams in lifting the heavy engine in and 
out of the vehicle, although Adams testified 
that he could have done it alone. On the 
return trip, after Melcher had warned 
Adams several times that he was driving 
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too fast and requested him to reduce the 
speed of the car, the vehicle skidded, 
plunged over an embankment and threw 
Melcher out of the car, injuring him. 
Throughout the entire trip Melcher did not, 
nor was he requested to, drive the auto- 
mobile. In the action brought by Melcher 
against Adams to recover for the injuries he 
sustained, the trial court submitted to the 
jury the issue of Melcher’s status, that is, 
whether he was a guest or a passenger in 
the automobile at the time of the accident. 
The jury rendered a verdict for Melcher 
from which Adams appealed, contending 
that the trial court erred in submitting the 
issue of Melcher’s status to the jury, since 
there was no basis for any conclusion other 
than that he was a guest. An examination 
of the Guest Statute and the authorities 
convinced the reviewing court that one 
riding in a motor vehicle at the invitation 
of the owner or driver “does not become a 
passenger merely because he may perform 
some incidental voluntary service en route”. 
However, since there was substantial evi- 
dence from which the jury could have found 
that Adams was operating his car in a 
grossly negligent manner at the time of the 
accident, the trial court did not err in deny- 
ing Adam’s motion for a directed verdict. 
Therefore, the judgment was reversed and 
the cause remanded for further proceedings. 
—Melcher v. Adams, appellant. Oregon 
Supreme Court. March 7, 1944. 20 CCH 
AUTOMOBILE CASES 220. 


F. S. Senn, Senn & Recken, Portland, Ore., for 
appellant. 


Barnett H. Goldstein, Arthur B, Baines, Port- 
land, Ore., for respondent. 


INSURER’S DEFENSE OF ACTION 


(KANSAS) 


e Insurer’s liability 
Exclusion clause 
Employer-employee relationship 


John W. Garrett had been working for 
Ralph and Randolph Leonard helping with 
the harvesting. He was staying at the 
Ralph Leonard home and received his meals 
as part of his wages. On the day of the 
accident, the harvesting was shut down be- 
cause of inclement weather conditions, and 
Randolph Leonard asked John to go with 
him to assist in picking sandhill plums. 
They went in Randolph Leonard’s automo- 
bile and a collision with another vehicle oc- 
curred on the trip, resulting in the death of 
John W. Garrett. The Maryland Casualty 
Company had issued a policy covering the 
operation of the automobile to Randolph 
Leonard, and it refused to defend the action 
brought against him by Mr. Garrett’s widow. 
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Mr. Leonard successfully defended that ac- 
tion, and then brought this suit to recover 
the amount expended in attorney’s fees in 
defense of the claim. The insurance com- 
pany denied liability on the ground that the 
allegations of the complaint declared that 
the decedent was an employee of the insured 
and engaged in his business at the time of 
the collision, and that by an express provi- 
sion in the policy the company was not liable 
for the injury or death of an employee of 
the insured while engaged in the business 
of the insured. Mr. Leonard admitted that 
under, the original complaint the company 
would not have been liable, but contended 
that under the amended complaint, which 
alleged that the insured was guilty of wil- 
ful and wanton misconduct, the company 
was liable. Although the trial court ren- 
dered a judgment for the insured, the re- 
viewing court reversed the judgment and 
entered one in favor of the insurance com- 
pany, being of the opinion that under the 
allegations of both the original and amended 
complaint the company was not liable for 
the defense of the action, since both alleged 
that the decedent was an employee of the 
insured at the time of the collision.—Leonard 
v. Maryland Casualty Company, appellant. 
Kansas Supreme Court. March 4, 1944. 20 
CCH Auvtomosite Cases 175. 


J. B. Patterson, A. W. Hershberger, Enos E. 
Hook, R. E, Kirkpatrick, Richard Jones, Wich- 
ita, Kan., for appellant. 


Edward Wahl, Lyons, Kan., for appellee. 


MARRIAGE OF INSURED AND 
INJURED PARTY 


(NEW YORK) 


e Automobile liability policy 
Time of fixing of liability 


An insurance company had issued a motor 
vehicle liability policy covering all sums 
which its insured should become obligated 
to pay by reason of liability imposed by law. 
A young woman who was injured while 
riding in the vehicle with the insured 
brought an action against the insured to 
recover for the injuries she had sustained. 
Before the judgment in her favor was 
rendered, she and the insured were mar- 
ried. Thereafter, the present action was 
brought against the insurance company to 
recover the amount of the judgment 
rendered against the insured. The insur- 
ance company denied liability because the 
injured woman was the insured’s wife at 
the time the judgment was obtained, but the 
lower court and this court on review both 
declared that by the terms of the policy 
the liability of the insurance company 
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became fixed on the happening of the acci- 
dent at which time the girl and the insured 
were not married. Therefore, the judgment 
against the insurer was affirmed.—Ston- 
borough v. Preferred Accident Insurance 
Company of New York, appellant. New 
York Court of Appeals. March 2, 1944. 
20 CCH AvuTOMoBILE CAsEs 77. 


Irving I. Goldsmith, Joseph L, Roesch for ap- 
pellant. 


Philip Hoffer, James A. Doherty for respondent. 


MUNICIPALITY'S LIABILITY 


(ILLINOIS) 


@ Intersection collision with fire truck 
Negligence of city’s driver 
Statute cited 


In 1931, the Illinois legislature passed an 
act affixing liability on a municipality for 
the negligent performance of duties by a 
member of the municipal fire department re- 
sulting in injury to the person or property 
of another when the injured person or 
the owner of such property was not guilty 
of contributory negligence. Previous to that 
time, in order to hold a municipality liable 
for the operation of fire equipment, it was 
necessary to prove that the city employee 
was guilty of “a reckless disregard of the 
safety of others” resulting in certain dam- 
ages, and there was no liability affixed for 
ordinary negligence since fire equipment 
was authorized emergency equipment, the 
drivers of which could assume special privi- 
leges. In this action brought by Dr. Groot 
to recover for the personal injuries and 
property damage he sustained in an inter- 
section collision with a fire department 
truck which entered the intersection on the 
red light and on the wrong side of the 
street, the court found that Dr. Groot was 
in the exercise of due care and caution for 
his own safety at the time he entered the 
intersection, since he did not hear a siren 
sounded, he was proceeding at a reasonable 
speed, and the traffic light was in his favor. 
The reviewing court found that the evidence 
was sufficient to support the verdict rendered 
by the trial court, and found no merit in 
the city’s final contention that in the opera- 
tion of an authorized emergency vehicle the 
driver may assume special privileges granted 
by statute and ordinance, since those stat- 
utes had been repealed before the happen- 
ing of this accident in 1932.—Groot v. City 
of Chicago, appellant. Illinois Appellate 


Court. February 10, 1944. Released Febru- 
ary 25, 1944. 20 CCH AvutomosiLe CASES 
184. 


Barnet Hodes, for appellant. 
Erwin W. Roemer, for appellee. 
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NONRESIDENT MOTORIST LAW 


(GEORGIA) 


© Service of process 
Compliance with statute 
Jurisdiction of court 


In this action brought to recover for per- 
sonal injuries sustained as the result of a 
bicycle and automobile collision, service of 
process on the nonresident defendants was 
attempted under the Nonresident Motorists 
Act. The Secretary of State filed a cer- 
tificate that the registered letters sent to 
defendants addressed to them “care general 
delivery” were returned to him marked “un- 
claimed”. The defendants contested the 
jurisdiction of the court on the ground that 
the certificate did not satisfy the require- 
ments of the statute for perfecting service 
on nonresidents. The trial court overruled 
the motion to dismiss the action and 
rendered a judgment against defendants. 
However, on appeal, the reviewing court 
declared that nothing less than a strict com- 
pliance with the terms of a statute in dero- 
gation of common law would suffice in the 
absence of a showing of evasion by the non- 
residents. Since there was no return receipt 
executed by defendants and no affidavit 
of compliance with the law appended to 
the summons or other process and filed with 
said summons, and there was no presump- 
tion that defendants knew of the letters’ 
existence, or that any notice was given to 
them that the letters were being held by 
the postal authorities, and that they refused 
to call for, receive and sign for them, the 
trial court was without jurisdiction of the 
parties, and it erred in overruling the motion 
to dismiss the action for want of proper 
service.—Stone, et al., v. defendants Sinkfield. 
Georgia Court of Appeals. March 2, 1944, 
20 CCH AvutomosiLe CAsEs 69. 


Bussey, Fulcher & Hardin, W. Marshall Bridges, 
Augusta, Ga., for plaintiff. 

Hammond, Kennedy & Yow, Augusta, Ga., for 
defendants. 


(IOWA) 


® Service of process ? 
“Person” within meaning of code 
Foreign corporation 


The Union Transfer Company, a Nebraska 
corporation, was served in these actions 
arising out of an automobile collision by 
filing the original notice with the Iowa 
Commissioner of Public Safety under the 
provisions of the Nonresident Motorists 
Law. The company entered a special ap- 
pearance in each action contesting the suf- 
ficiency of the service on the ground that 
it was not a “person” within the meaning 
of the code. The contention was based upon 
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two propositions, (1) that the corporation 
was not the “owner” of the truck and (2) 
that it was not “in charge of the vehicle and 
of the use and operation thereof”. The 
tractor and trailer involved in the collision 
was driven by one Eiben, who was trans- 
porting a cargo for the Union Transfer 
Company. The tractor was registered in 
the name of Eiben but was under written 
lease from him to the transfer company. 
Eiben was paid on a mileage basis for the 
use of the tractor and for his services in 
driving it. The reviewing court found no 
merit in the contentions of the corporation 
and was of the opinion that the trial court 
had correctly permitted substituted service 
of process on it. The vehicle was leased 
to the transfer company and was being used 
and operated for its benefit under its Inter- 
state Commerce Commission permit, and 
the driver was the corporation’s agent, 
which endowed it with the use and opera- 
tion of the vehicle. The court ruled that the 
statute was not limited to natural persons 
in actual physical charge of the vehicle. — 
Skutt v. Dillavou et al., Union Transfer 
Company, appellant. Iowa Supreme Court. 
— 7, 1944. 20 CCH AvutTomosiLe Cases 
31. 


Cross & Crawford, Omaha, lNeb., R. G. Howard, 
Jefferson, Iowa, for appellees. 

Guy C. Richardson, Jefferson, Iowa, Batchelet 
& Vincent, Guthrie Center, Iowa, for Ray E. 
Dillavou and Margaret A, Dillavou. 

William C, Hanson, Jefferson, Iowa, for Eiben. 
Wear, Boland & Nye, Omaha, Neb., Graham & 
Graham, Jefferson, Iowa, for appellant 


OMNIBUS CLAUSE 


(ILLINOIS) 


e “Use” of vehicle 
Construction of term 7 
Declaratory judgment action 


The Oxford English Dictionary defines 
“use” as the purpose served—a purpose, 
object or end for useful or advantageous 
nature. This implies that the person re- 
ceives a benefit from the employment of the 
factor involved. In this declaratory judgment 
action brought to determine an insurance 
company’s liability under an automobile 
policy which contained an omnibus clause, 
the court applied this broad definition in 
construing the terms of the clause. It came 
to the conclusion that when the minor son 
of the named insured, who had been ex- 
pressly forbidden by his father to drive the 
car, jumped into the vehicle to start the 
the motor at the command of the garage 
attendant, who had replaced the charged 
battery in the car, and caused it to lunge 
forward into a spectator, the car was ac- 
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tually being “used” at this time by the 
named insured. The court went on to say 
that it was necessary for the car to have 
a battery in order to be operated, that 
the car was the property of the named 
insured, and that he had directed the re- 
charging and replacing in the car when his 
battery was recharged. Anyone, carrying 
out this direction was “using” the car for 
and on his behalf. Since the court was of 
the opinion that the boy in starting the 
motor at the general request of the garage 
attendant was the implied agent of his 
father, and that the car was being used at 
that time and place by the “named insured” 
in and about his business of providing the 
vehicle with a workable battery, such use 
was not in disobedience of the father’s 
orders. The court concluded that the omni- 
bus clause was applicable to the action of 
the son in starting the motor and injuring 
the spectator, and that it was the duty of 
the insurance company to extend the full 
coverage of the policy to the son in the case 
pending against him wherein the injured 
spectator was plaintiff—American Auto- 
mobile Insurance Co. v. Taylor et al. United 
States District Court, Northern District of 
Illinois. December 1, 1943. 20 CCH Avuto- 
MOBILE CasEs 52. 

Eckert & Peterson, Chicago, Ill., for American 
Automobile Insurance Co. 

Edward B. Casey, Chicago, Ill., for defendant 
Barassi. 

Thomas C. Hollywood, Chicago, Ill., for defend- 
ant Taylor. 

Miller, Gorham, Wescott & Adams, Chicago, 
Ill., for defendants Nast and Goldberg. 


PEDESTRIAN INJURED 


(ILLINOIS) 


@ Intersection crossing 
Two vehicles involved 
Physical facts 


About 5:45 one rainy December evening in 
1941, a 59-year-old man, was walking south 
along Western Avenue in Chicago. He 
started to cross Argyle Street and was 
partially across the intersection when he 
was struck by an automobile which turned 
into the street. The car spun the man 
around, and he fell down on the street where 
his legs were run over by a truck belonging 
to the Consumers Petroleum Company. At 
the trial of the action, the jury rendered 
a verdict for the injured man against both 
the motorist and the truck driver and owner. 
The defendants appealed. The truck driver 
had testified that he stopped some six feet 
back from the corner of Western and 
Argyle, that he waited for the pedestrian to 
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cross in front of him, and that he then 
started up, but halted suddenly when an 
approaching car stopped alongside the truck. 
The driver of the car testified that he failed 
to see the pedestrian crossing the intersec- 
tion as he turned into the street, and that 
the pedestrian walked into the side of his 
car. The reviewing court was of the opin- 
ion that it could not say that the verdict 
against the motorist was against the mani- 
fest weight of the evidence, and it con- 
sidered it strange that, although the driver 
had a good view of the crossing, he failed 
to see the pedestrian on the crosswalk. 
However, the court declared that thé verdict 
against the Consumers Petroleum Company 
and the driver of the truck was against the 
manifest weight of the evidence, since the 
physical facts tended to show that the truck 
driver was not guilty of negligence and the 
impeaching testimony impaired the value of 
the pedestrian’s testimony as to the move- 
ment of the truck. Therefore, the court 
affirmed the judgment as to the individual 
defendant, but reversed and remanded the 
cause as to the driver and owner of the 
truck.—Risch v. Consumers Petroleum Com- 
pany et al., appellants. Illinois Appellate 
Court. February 2, 1944. Released March 
10, 1944. 20 CCH AvuToMOBILE CASEs 87. 
Wyatt Jacobs, Walter A. Christopher for ap- 
pellant Dietrich. 

Andrew J, Farrell for appellant Consumers Pe- 
troleum Co. 

Stacy W, Osgood for appellee. 


PROCEEDING ON YELLOW LIGHT 


(MINNESOTA) 


@ Intersection collision 
Statutes cited — 
Prima facie evidence of negligence 


A Minnesota statute provided that when 
traffic was controlled by traffic-control sig- 
nals exhibiting different colored lights and 
when the yellow light was shown following 
the green, vehicular traffic facing the signal 
should stop before entering the nearest 
crosswalk at the intersection, but that ve- 
hicles within the intersection could be driven 
cautiously through the intersection. Another 
section in the statute provided that in all 
civil actions, a violation of any of the pro- 
visions of the chapter should not be negli- 
gence per se but should be prima facie evi- 
dence of negligence only. 

In this action brought by one Daleki to 
recover for damage caused to his automobile 
in an intersection collision with a car oper- 
ated by one Flitton, Flitton filed a counter- 
claim for the damage caused to his vehicle. 
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The jury found for Flitton without an award 
of damages, and the trial court granted 
Daleki a new trial exclusively upon errors 
of law for its failure to charge the jury 
that the “action of Flitton in entering the 
intersection with the automatic signal at the 
caution was negligence per se.” Flitton testi- 
fied at the trial that the light had turned 
to yellow before he entered the intersection, 
but that he failed to see the other car and 
therefore proceeded across. This court upon 
reviewing the order granting a new trial 
declared that, of course, such a violation of 
the statute was not negligence per se, but 
prima facie evidence of negligence, and what 
the trial court plainly intended to say was 
that Flitton’s action, on his own testimony, 
was a violation of law. However, it agreed 
that there was prejudicial error in the 
record, and affirmed the order granting a 
new trial.—Flitton v. Daleki, appellant. 
Minnesota Supreme Court. March 3, 1944. 
20 CCH AutomosiLe CAsEs 227. 

Snyder, Gale, Hoke, Richards & Janes, 1430 
Rand Tower, Minneapolis, Minn., for respondent. 
Linderman & Schaeffer, 720 Baker Bldg., Min- 
neapolis, Minn., for appellant. 


RAILROAD CROSSING COLLISION 


(GEORGIA) 


© Private crossing 
Uninterrupted use for 20 years 
Unreasonable burden on interstate 
commerce 


While one Dewitt T. Smith was driving a 
pickup truck across a private crossing, the 
truck was struck by a freight train. In the 
action brought by his widow to recover 
damages for his death, she alleged that the 
train crew failed to exercise ordinary care 
and diligence in the operation of the train, 
because the crew should have seen the dece- 
dent’s truck approaching the crossing and 
yet they failed to warn him and failed to 
keep the train under such control that the 
collision could b: averted. The railroad 
demurred to the complaint, but the demurrer 
was overruled. The jury rendered a verdict 
for plaintiff, and the trial court refused to 
set the verdict aside on a motion for a new 
trial. An examination ‘of the record con- 
vinced the reviewing court that the de- 
murrer to the complaint had been properly 
overruled, since, where a private crossing 
is maintained by a railroad company and 
the crossing has been in constant and unin- 
terrupted use by the people of the neighbor- 
hood for over 20 years, a question for the 
jury’s determination is presented as to whether 
or not the railroad employees should have, 
in the exercise of ordinary care, anticipated 
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that some one might be on the tracks at 
this point and taken the necessary precau- 
tions to prevent injury to such persons. In 
addition, the court found no merit in the 
railroad’s contention that this judgment re- 
quiring the train engineer to signal and slow 
down for a private crossing would impose 
an unreasonable burden on interstate com- 
merce, since the general duty to exercise 
ordinary care which is imposed by law of the 
State upon its citizens generally does not 
impose an unreasonable burden on inter- 
state commerce because persons engaged in 
interstate commerce, incidentally, come within 
the purview of such general law.—Powell 
et al., Recrs., defendants v. Smith. Georgia 
Court of Appeals. March 11, 1944. 20 CCH 
AUTOMOBILE CASES 138. 


Z. B. Rogers, Elberton, Ga., John B. Gamble, 
Athens, Ga., for plaintiff. 


Robert M. Heard, J. T, Sisk, Elberton, Ga., for 
defendants. 


(LOUISIANA) 


e Signals given 
Failure to stop and look 
Contributory negligence 


A truck driven by one Harris and owned by 
one Butler, who was riding with Harris, 
was struck at a crossing by a train of the 
Chicago, Rock Island and Pacific Railway 
Company. Harris was killed in the accident 
and Butler was injured. These actions were 
brought to recover for the wrongful death 
of Harris and the injuries and damages 
sustained by Butler. There was evidence 
that the passenger train which struck the 
truck approached from the left on the main 
line at a reasonable rate of speed with its 
whistle blowing and the bell ringing. O- 
a spur track to the left of the crossing were 
two freight cars and a waiting freight train. 
Although Harris could have stopped the 
truck at a point where he would have had 
a clear view of the main track and the ap- 
proaching train without danger from traffic 
on the spur track, he failed to do this and 
drove onto the main line track without look- 
ing for an approaching train. The reviewing 
court affirmed the decision of the trial court 
that the contributory negligence of the 
driver and the owner was a proximate cause 
of the collision, and that the railroad was 
not answerable for the consequences.— 
Harris, appellant v. Chicago, Rock Island 
and Pacific Railway Company. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. March 17, 1944. 20 CCH AuToMoBILE 
CAsEs 240. 

Ben F. Roberts, Shreveport, La., Wayne Stovall, 
W. T. Holloway, Jonesboro, La., for appellants. 
Allen Barksdale, Ruston, La., for appellee. 
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REAR-END COLLISION 


(VIRGINIA) 


© Stalled truck 
Speed 
Contributory negligence 


About 10 o’clock on a June night in 1942, 
a truck of the Lee Compton Lines, Inc., 
driven by O. W. Patrick, was stopped at a 
railroad crossing on the Lee Highway in 
Virginia to permit a train to pass. When 
Mr. Patrick attempted to start his motor, it 
refused to turn over. He dimmed his lights in 
order to save his battery, put one flare beside 
the truck, the other flares refusing to light, and 
had a man stand alongside the truck with a 
flashlight in his hand in an effort to warn 
travelers of the stalled vehicle. The truck 
had been stalled only a few minutes, when 
Clyde E. Perdue, driving a Mercury sedan, 
collided with the rear of the truck with 
such force that it required a wrecking crew 
to extricate his vehicle. Mr. Perdue was 
seriously injured and his automobile was 
completely demolished. At the trial of the 
case, brought to recover for the personal in- 
juries and property damage sustained by 
Mr. Perdue, the jury rendered a verdict in 
his favor. However, the trial court granted 
the motion of the driver and owner of the 
truck to set the verdict aside and ordered 
judgment in their favor. On appeal, the 
reviewing court was of the opinion that the 
action of the lower court was correct, since 
the skid marks, the force of the impact, and 
the fact that Mr. Perdue saw the truck but 
could not slacken his speed sufficiently to 
bring his car to a stop, all substantiated the 
conclusion that Mr. Perdue’s contributory 
negligence was the proximate cause of the 
collision.—Perdue, plaintiff in error v. Patrick 
et al. Virginia Supreme Court of Appeals. 
March 13, 1944. 20 CCH AutomosiLe CAsEs 
171. 


Walter H, Scott, T. W. Messick for plaintiff in 
error. 

John J. Wicker, Jr., Kime & Hoback for de- 
fendants in error. 





(KENTUCKY) 


e@ Contributory negligence 
Misconduct of counsel 
Reference to insurance protection 


Between 5 and 6 o’clock of an October 
evening, an automobile collided with the 
rear of a small truck which had been stopped 
on a Kentucky highway. A passenger in 
the automobile was killed in the accident, 
and this action was brought by his admin- 
istrator against the owner of the truck to 
recover damages therefor. There was evi- 
dence that the driver of the vehicle in which 
decedent was riding saw that the truck 
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which had been preceding the car had 
stopped when he was within thirty-five feet 
of it, and that at that time the motorist was 
traveling at a speed of twenty-five miles 
per hour. The motorist also admitted that 
a short distance before the collision with the 
truck, he had run over a dog, that he was 
driving approximately thirty miles per hour 
at that time, and that he could have stopped 
within twenty-five feet. The trial court 
directed a verdict in the administrator’s 
favor and submitted to the jury only the 
question of the amount of damages. The truck 
owner contended on appeal that the lower 
court was guilty of prejudicial miscon- 
duct in improperly injecting into the case 
the fact that he carried indemnity insurance, 
in directing a verdict for the administrator, 
and in refusing certain requested instruc- 
tions. Since the authorities in Kentucky 
have clearly established that injecting into 
an action the fact that a defendant carries 
indemnity insurance constitutes prejudicial 
conduct, the reviewing court declared that 
it would have to reverse the cause if only 
for this contention. However, in addition, 
the trial court erred in directing a verdict, 
since the evidence viewed in the light most 
favorable to the decedent clearly presented 
issues of negligence and contributory negli- 
gence which should have been submitted to 
the jury for determination. Likewise, the 
charges which defendant requested should 
have been granted. Therefore, the judg- 
ment for the administrator was reversed and 
the cause remanded for a new trial.—Turpin, 
appellant v. Scrivner, Admr. Kentucky Court 
of Appeals. March 3, 1944. 20 CCH Auto- 
MOBILE CASES 114. 

John W. Walker, Clarence Miller, Ben H. Scott, 
Irvine, Ky., for appellant. 

Shumate & Shumate, Irvine, Ky., for appellee. 


RESPONDEAT SUPERIOR 


(WISCONSIN) 


@ Termination of agency 
Alighting from automobile 
Bicyclist colliding with car door 


A minor bicyclist was injured when he col- 
lided with the open door of a car which was 
parked parallel to the curb. In this action 
brought to recover for the personal injuries 
sustained by the boy, the jury returned a 
verdict for the minor. On appeal, the owner 
of the car contended that he was not liable 
under the doctrine of respondeat superior 
because the agency of the driver, who negli- 
gently opened the door, terminated when 
he stopped the car. The evidence disclosed 
that the driver was defendant’s brother who 
was visiting him, and the owner had per- 
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mitted him to drive when they started down- 
town to keep a luncheon engagement with 
the owner’s wife. The reviewing court 
affirmed the decision of the lower court, be- 
ing of the opinion that when the driver 
opened the door, preparatory to alighting, 
he was performing an act necessarily inci- 
dental to the main purpose of the trip which 
was to take luncheon with the car owner’s 
wife. The driver having been given per- 
mission to Operate the car on the trip and 
for that purpose to enter the car, his park- 
ing the vehicle and opening the door, prepar- 
atory to leaving the car to go to their 
destination was a necessary part of the main 
purpose.—Pouwels, etc., et al. v. Ginsberg, 
appellant. Wisconsin Supreme Court. March 
14, 1944. 20 CCH Automosite Cases 145. 


Alk, Kresky, Cohen & Hughes, Green Bay, Wis., 
for respondents. 

Lehner & Lehner, Oconto Falls, Wis., for 
appellant. 


SHORT RATE v. PRO RATA BASIS 


(MISSOURI) 


@ Insurer’s claim for premium 
Cancellation clause 
Gross receipts endorsement 


Riss & Company, Inc., a common carrier 
of goods by truck, had taken out a public 
liability and property damage policy with 
the Commercial Standard Insurance Com- 
pany. The cancellation clause of the policy 
provided that if the policy were cancelled by 
the insured the company should receive or 
retain the customary short rate premium, 
but that if the policy were cancelled by the 
company, the company should receive or 
retain the earned premium on a pro rata 
basis. There was attached to the policy a 
“Gross Receipts Endorsement” which pro- 
vided that the insurer was to collect as 
premium 2% of the gross revenue earned 
by the trucking company per annum for 
each vehicle operated during the policy 
period pro rated on the number of days 
each vehicle was operated. The policy had 
been cancelled at the request of the truck- 
ing company and the insurer contended that 
it was entitled to collect on the “short rate” 
cancellation basis, 80% Of the annual pre- 
mium, whereas the insured contended that 
the insurance company was entitled to col- 
lect only on a “pro rata” basis. The trial 
court found merit in the insurance com- 
pany’s theory of the case and rendered a 
judgment in accordance therewith. How- 
ever, on review, this court, after examining 
the policy, came to the conclusion that the 
“Gross Receipts Endorsement” was for the 
purpose of determining the premium due, 
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that it was an amendment of the cancella- 
tion clause, and insofar as the latter at- 
tempted to fix the premium due under the 
policy, was a complete substitution there- 
for. Since the insurance company’s theory 
that it was entitled to collect a premium 
under the provision of the cancellation 
clause was the basis of the lower court’s 
finding, the judgment was reversed and the 
cause remanded.—Commercial Standard In- 
surance Company v. Riss & Company, Inc., 
appellant. Kansas City Court of Appeals, 
Missouri. March 6, 1944. 20 CCH Auto- 
MOBILE CASES 74. 

Myers D. Campbell, Jr., Kansas City, Mo., for 
appellant. 

Raymond E. Martin, W. Raleigh Gough, C. R. 
Krimminger, Kansas City, Mo., for respondent. 


VOIRE DIRE EXAMINATION 


(KENTUCKY) 


® Insurance connection 
Policyholders 
Challenge for cause 


When five of the prospective jurymen of a 
panel of eighteen declared that they were 
policyholders in the State Farm Mutual In- 
surance Company, was plaintiff’s counsel 
warranted in asking them whether or not 
they would be affected if they thought the 
said company was interested or might be in- 
terested in the outcome of the litigation? 
Although defendant’s counsel strongly ob- 
jected to the question and saved an excep- 
tion thereto, the trial court refused to dis- 
charge the jury. After a judgment had been 
rendered for plaintiff, defendant appealed. 
Plaintiff did not contend on appeal that he 
did not reveal the existence of insurance pro- 
tection to the jury, but contended that the 
question was legitimate because it would 
have been impossible for him to have elim- 
inated all five of the prospective jurors by 
peremptory challenges. However, the re- 
viewing court declared that the lower court 
would have been compelled to sustain a 
challenge for cause as to all five because 
their interest in the’ insurance company was 
such as to render them incompetent to sit 
as jurors. Therefore, it was of the opinion 
that the trial court should have discharged 
the jury, since plaintiff’s counsel had no ex- 
cuse for asking the question—McCollum, 
etc. v. Shubert, appellant. Kansas City 
Court of Appeals, Missouri. January 10, 
1944. 19 CCH AvuTomosiE Cases 910. 
Charles E, Murrell, Kirksville, Mo., Edwards 
& Dempsey, Macon, Mo., for appellant. 

E. E. Thompson, Alfred H. Osborne, Kansas 


City, Mo., Edward M, Jayne, Kirksville, Mo., 
for respondent. 
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WAIVER OF PROOF OF LOSS 
BY INSURED 


(ILLINOIS) 
@ Denial of liability within 
60 day period 
Theft of car 


One Smalley, the insured under a fire and 
theft policy issued by the Underwriters of 
Lloyd’s, London, brought an action against 
John S. Lord, the agent in fact for the 
Underwriters, to recover for a loss sustained 
by the theft of a Dodge truci: tractor from 
the lot where it was stored. Lord admitted 
that the policy was in force at the time of 
the purported loss, but denied that Smalley 
had furnished a proof of loss as required 
by the terms of the policy. There was evi- 
dence to the effect that the proof of loss 
had been submitted to the agent by the in- 
sured’s attorney and had been signed by the 
attorney rather than the insured. However, 
the evidence as to the proof of loss and 
whether or not the requirements of the 
policy had been met was immaterial in view 
of the fact that the reviewing court con- 
cluded that the insurer’s agent had in fact 
waived the requirement of filing a proof of 
loss by denying liability on a ground not 
related to the filing of proof of loss within 
the 60 day period allotted for filing claims. 


It was convinced that the agent’s statement 
to the insured’s attorney within the 60 day 
period that the Underwriters of Lloyd’s, 
London, were going to deny the claim be- 
cause they felt that it was “phony” amounted 
to a waiver of the proof of loss. Therefore, 
the reviewing court reversed the judgment 
rendered for the insurer and remanded the 
cause for a new trial—Smalley, appellant v. 
Lord, etc. Illinois Appellate Court. Febru- 





ary 2, 1944. Released March 10, 1944. 20 
CCH AvutomosiLte Cases 156. 


Hansen & Hansen, for appellant. 
Lord, Bissell & Kadyk, for appellee. 


U-TURN ON HIGHWAY 


(OKLAHOMA) 


© Negligence 
Question of fact 
Wrongful death action 


One Gannon, who was driving a trailer-truck, 
had stopped the equipment off the highway 
on the north side of the road in front of his 
father-in-law’s home. About 7 o’clock in 
the evening, when it was nearly dusk, he 
started to make a U-turn on the highway, 
preparatory to returning to town. While he 
was making the turn and the truck-trailer 
was extending across the entire pavement in 
a southeasterly direction, an approaching 
motorist collided with the center of the 
trailer, resulting in the death of both occu- 
pants of the car. At the trial of the action 
brought to recover for the wrongful deaths 
of the decedents, the court directed a verdict 
in favor of the owner of the truck-trailer. 
After examining the record, the reviewing 
court was of the opinion that this action of 
the trial court was erroneous, since reason- 
able men might fairly differ as to whether 
or not Gannon was guilty of negligence in 
making the U-turn on the highway. There- 
fore, the judgment was reversed and the 
cause remanded for further proceedings.— 
Carter, Admr., plaintiff in error v. Pinkerton 
et al. Oklahoma Supreme Court. February 
1, 1944. 19 CCH Avutomosire Cases 969. 


Ted R. Fisher, Watonga, Okla., W. R. Herring, 
Oklahoma City, Okla., John L. Goode, Mark 
Goode, Shawnee, Okla., for plaintiff in error. 

Cruce, Watterfield & Grigsby, Ben Franklin, 
Oklahoma City, Okla., for defendants in error. 




















There is no Minnesota statute requiring 
the employee of the Bureau of Criminal 
Apprehension who drives a state-owned 
automobile to carry automobile public 
liability insurance at his own expense, 
or that makes it his duty to do so. 


The Superintendent of the Bureau does 
not have authority to order such agents 
to secure public liability insurance at 
their own expense. All such employees 
are civil service employees whose com- 
pensation is fixed by the provisions of 





Liability Insurance for Agents of State 
Bureau of Criminal Apprehension 


the civil service law. If they were re- 
quired to carry insurance at their own 
expense, their compensation, in effect, 
would be diminished from the amount 
fixed by law. 


Neither the state nor the department 
can pay for public liability insurance 
covering the agents personally or re- 
imburse the agents for the premiums 
for such insurance if they secure it for 
themselves.—O pinion of the Minnesota 
Attorney General, February 4, 1944. 
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IN THE CURRENT P ARADE OF CASES wowwicimmmmommammnneenemmernmnmaemnen 


ESTOPPEL: 
Agents knowledge of lien against 
property (Tex.) page 235 


REFORMATION OF ASSIGNMENT: 
Fire policies covering house and 
furniture— House sold— Mutual 


mistake (Tex.) page 234 
REMAINDERMAN’S RIGHT TO 
PROCEEDS: 
Devisees named insureds — Life 
tenant’s liability (Mass.) page 234 


REMOVAL OF PROPERTY: 
Coverage limited to named county 
(Wis.) page 235 
SOLE OWNERSHIP CLAUSE: 
Agent’s knowledge of lien (Tex.) page 235 


SUBROGATION: 
Settlement of mortgagee’s claim 
(Ky.) page 236 
WAIVER OF FORFEITURE: 
Removal of property from county 
(Wis.) page 235 
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REFORMATION OF ASSIGNMENT 


(TEXAS) 


@ Fire policies covering house and 
furniture 
House sold 
Mutual mistake 


W. O. Yeager had procured fire insurance 
on his house and furniture in separate amounts. 
The policies had been purchased through an 
agent with whom he had done business for 
many years. Mr. Yeager sold the house and 
requested the agent to have the policy cover- 
ing the house assigned to the purchaser. 
The insured executed the assignment with- 
out reading it, assuming that the agent 
would take care of the matter properly. The 
furniture was damaged by fire after it was 
removed from the house, and when the in- 
sured presented a claim for his loss, it ap- 
peared that the insurance on the furniture 
as well as the house insurance had been 
assigned to the purchaser of the house. The 
insurance agent testified that he knew that 
the insured had not sold his furniture. On 
the second trial of the action a judgment 
was rendered for Mr. Yeager in the amount 
of his loss. The reviewing court was of 
the opinion that there was sufficient evidence 
to warrant the trial court’s decreeing a re- 
formation of the assignment attached to the 
policy and awarding a judgment in favor of 
the insured. Further, it declared that the 
lower court did not err in failing to render 
judgment in the insurance company’s favor 
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over against its agent, since the agent was 
not a party to the appeal, and the assign- 
ment and endorsement were merely the result 
of a mutual mistake for which the agent 
was not liable to the insurance company.— 
St. Paul Fire & Mafine Insurance Co., ap- 
pellant v. Yeager. Texas Court of Civil 
Appeals. March 2, 1944. 5 CCH Fire anp 
CASUALTY CASEs 93. 


Bryan & Bryan, Houston, Tex., for appellant. 


Coulter Hoppess, Bryan, Tex., W. E, Barron, 
Iola, Tex., for appellee. 


REMAINDERMAN'S RIGHT TO 
PROCEEDS 


(MASSACHUSETTS) 


e@ Devisees named insureds under policy 
Life tenant’s liability 
Statute of limitations 


Mary D. Converse devised a homestead 
estate to her husband for life, and upon his 
death to her daughters for their lives and 
upon the death of the survivor to the oldest 
grandson of the testatrix then living and his 
heirs. After the death of the husband, one 
of the daughters remained in possession of 
the homestead in accordance with an agree- 
ment she had made with the other life tenant 
whereby she paid the taxes, insurance 
premiums and all the incidental expenses 
necessary to keep up the property. The in- 
surance policies which this life tenant took 
out described the insured as the “Devisees 
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under the will of Mary D. Converse”. In 
April of 1931, the property was totally de- 
stroyed by fire and the insurance companies 
paid the amount of the loss. The grandson, 
who was the remainderman under the will, 
signed the checks and returned them to his 
aunt. She did not segregate this money but 
treated it as a part of her general funds. 
After the death of this aunt in 1941, the re- 
mainderman brought an action against her 
executors and the other life tenant to recover 
his share of the proceeds of these policies. 
He contended that as between the life tenants 
and himself, the insurance money was sub- 
stituted for the property. It was admitted 
that the remainderman had an insurable in- 
terest in the property at the time the policies 
were issued and when the loss occurred. 
Therefore, when a loss occurred the re- 
mainderman was entitled to receive that 
proportion of the proceeds of the insurance 
that the amount of his loss bore to the total 
amount of the loss sustained by all the 
parties whose interests in the property were 
covered by the policies. Upon the payment 
of the loss to his aunt, she became indebted 
to him for the amount of his share. How- 
ever, the record disclosed no agreement with 
reference to the fund or the creation of any 
trust, and the court found no merit in the 
remainderman’s contention that the proceeds 
of the insurance were substituted for the 
property and that he had a vested interest 
in a contingent right. Since he failed, more- 
over, to demand and enforce payment of his 
share from his aunt until 1941, he was barred 
by the statute of limitations. Therefore, the 
bill was dismissed.—Converse v. Boston 
Safe Deposit and Trust Company et al., 
Exrs., et al., defendants. Massachusetts 
Supreme Judicial Court. Suffolk. February 
= 1944. 5 CCH Fire Ann Casuarty CASsEs 
09. 


C. Hamilton, for plaintiff. 
C. F. Lovejoy, for defendants. 


REMOVAL OF PROPERTY FROM 
COUNTY 


(WISCONSIN) 


e Policy restrictions 
Knowledge of company 
Waiver of forfeiture 


A fire insurance policy issued by the Oak- 
field Town Mutual Fire Insurance Company 
covering certain furniture of the insured 
provided protection against 


all direct loss and damage by fire and lightning 
. while located and contained as described 
above herein . . . but not elsewhere, to-wit: 
All situated in the Town of Byron, Section 31, 
County of Fond du Lac, State of Wisconsin. 
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Afterwards the insured moved the furniture 
to Kenosha County where it was destroyed 
by fire. The company refused to satisfy the 
claim and this action was brought by the in- 
sured to recover the amount of his loss. The 
company claimed that it was not liable under 
the above terms of the policy after the fur- 
niture had been removed from the county 
wherein the company was authorized to do 
business and wherein the property was lo- 
cated at the time of the issuance of the policy. 
The trial court rendered a judgment in favor 
of the insured on the ground that, since the 
insurance company had knowledge of the 
fact that the furniture had been moved and 
thereafter continued to collect assessments, 
it had elected to keep the policy in force and 
waived the right of forfeiture. However, 
an examination of the policy by the review- 
ing court convinced it that the language of 
the policy was explicit and that the furniture 
was covered only while it was in the Town 
of Byron, County of Fond du Lac. There- 
fore, the judgment for the insured was re- 
versed and the cause remanded with directions 
to dismiss the complaint —Summers v. Oak- 
field Town Mutual Fire Ins. Co., appellant. 
Wisconsin Supreme Court. March 14, 1944. 
5 CCH Fire anv Casuatty Cases J 96. 
McGowan & Geffs, 
spondent. 


Wilkie, Toebaas, Hart, Kraege & Jackman, 
Madison, Wis., for appellant. 


Janesville, Wis., for re 


SOLE AND UNCONDITIONAL 
OWNERSHIP 


(TEXAS) 


e Lien against realty 
Agent’s knowledge 
Estoppel 


Kathryn Tolivar had been issued two fire 
insurance policies by the Union Assurance 
Society, Limited, of London, England, cover- 
ing a two story brick building and the 
personal property on the premises. In 
August of 1941, the building and its contents 
were totally destroyed by fire. The.insurance 
company denied liability and this action was 
brought to recover for the loss sustained. 
The insurer contended that Kathryn Tolivar 
was not the sole and unconditional owner of 
the property, that she had failed to notify 
the company of foreclosure proceedings 
against the property, and that the personal 
property on the premises was attached to 
and a part of the realty. The recording 
agent of the insurer, who had been instru- 
mental in having the rates on the property 
reduced by the Insurance Commissioner of 
Texas, had knowledge of the existence of 
the tlebts against the property, the unpaid 
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taxes, the first foreclosure suit, and while in 
possession of such knowledge had delivered 
the insurance policies to the insured, col- 
lected the premiums, and remitted the pay- 
ments to the insurer. There was also 
evidence that the insured had notified the 
agent prior to the fire that she had run into 
another “stump” and that it looked as if she 
would have to get an injunction. The trial 
court was of the opinion that the insurance 
company was estopped to deny liability 
under the policy because of the agent’s 
knowledge of the situation and his acceptance 
and retention of the premiums. Likewise, 
the agent had elected to segregate and treat 
the property as real and personal on his own 
volition and the company was in no position 
to complain of his action. Therefore, the 
reviewing court affirmed the judgment for 
Kathryn Tolivar—Union Assurance Society, 
Limited, of London, England, appellant v. 
Tolivar. United States Circuit Court of 
Appeals, Fifth Circuit. March 10, 1944. 5 
CCH Fire Anp CASua ty Cases 89. 

Austin Y, Bryan, Jr., Houston, Tex., for ap- 
pellant. 

Lieut. Raymond L. Murray, Port Arthur, Tex., 


Murray McCoy, John H. Benckenstein, Beau- 
mont, Texas., for appellee. 


SUBROGATION RIGHTS OF INSURER 


(KENTUCKY) 


© Settlement of mortgagee’s claim 
Conveyance of property 
Reformation of rider 


In June of 1938, a Mr. and Mrs. Williams 
purchased some real estate, borrowing from 
a bank a portion of the purchase price 
and executing therefor a mortgage. A fire 
insurance policy was procured from the 
American Insurance Company covering the 
property in question which carried a rider 
noting the interest of the bank and stipu- 
lating that in the event of loss and payment 
to the bank, the insurer should be subro- 
gated to the rights of the bank in and to 
its lien and entitled to an assignment of 


the note and mortgage. In addition, the 
rider stipulated that no act of the insured 
owners forfeiting their rights under the 
policy should affect the rights of the bank 
as to its insured lien. In October, of 1938, 
Mr. and Mrs, Williams sold and conveyed 
the property to a Mrs. Combs and, while 
she assumed the payment of the bank note, 
she failed to take an assignment of the 
insurance policy. In January of 1939, a fire 
destroyed the property, and the insurance 
company satisfied the claim of the bank 
and took an assignment of the note and 
lien, The insurer then brought this subro- 
gation action against the Williamses, and Mrs, 
Combs to recover the amount due on the 
bank note which it had been forced to 
satisfy. The reviewing court declared that 
the Williamses had forfeited all their rights 
in the insurance contract under the pro- 
vision that excluded liability if the insured 
parted with the title to the property before 
loss without the consent of the insurer. 


Therefore, the claims of the Williamses and 
Mrs. Combs that the rider did not repre- 
sent the intentions of the parties and that 
it should be reformed were without merit, 
since none of those parties was a party to 
the contract at the time of the bringing of 
the action and had no right to ask for 
reformation. Furthermore, it was immaterial 
whether or not the rider conferred on the 
insurance company the right of subrogation, 
because the authorities hold that where the 
insured mortgagor has forfeited the insur- 
ance so far as his own interest is concerned, 
leaving the mortgagee as the sole insured, 
the right of subrogation exists and will be 
enforced where no specific contractual rights 
of subrogation are in existence. Therefore, 
the judgment rendered against Mrs. Combs 
and the Williamses was affirmed.—Combs et 
al., appellants v. American Insurance Com- 
pany. Kentucky Court of Appeals. February 
4, 1944. 5 CCH Free anp Casua tty CAsEs 63. 


Williams Hays, J. Smith Hays, Winchester, Ky., 
for appellants. 

M. C, Redwine, Winchester, Ky., Leo T. Wol- 
ford, Louisville, Ky., for appellee. 
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Compensability of’ Teacher's Injury 


A school teacher left his rooming place and proceeded down town to get his 
breakfast on the way to school, On this trip he fell and broke a bone in his leg. 
The test of compensability is whether or not the accident suffered arose out of 
and in the course of employment, When the teacher proceeded to the place where 
he intended to eat breakfast, and sustained an injury, his activity did not arise 
out of, nor was it in the course of, his employment. His injury, therefore, was not 


compensable. 
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Opinion of the Minnesota Attorney General 


February 25, 1944 
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Life, Health 


and Accident 


IN THE CURRENT PARADE OF CASES eecwomeuntuncuuosutsuruiaviucwwutioususens renee 


ACCIDENTAL DEATH: 


Fall from ladder (Tex.) page 237 
AGENT’S MISAPPROPRIATION: 
Concealment—Acceptance of pre- 
miums (IIl.) page 238 
AVIATION EXCLUSION: 
Strafing of disabled navy plane 
(iL) page 238 
CONFLICT OF LAWS: 
Concealment of syphilitic (Tex.) page 238 
DEATH WHILE “STANDING ON 
HIGHWAY”: 
Coverage—Vehicle “propelled by 
gasoline” (Ark.) page 239 
DISABILITY BENEFITS: 
Arthritis exclusion—Fees (IIl.) page 239 
Mental incapacity—Delayed proofs 
(Ore.) page 239 
DOUBLE INDEMNITY: 
“Accidental means’’—Surgical “‘ac- 
cident’’ (Utah) page 240 


“EXTERNAL AND VIOLENT 
MEANS”: 


Fall from ladder (Tex.) page 237 
PAROL INSURANCE: 
Written contract contemplated 
(Mo.) page 240 
REFUND OF PREMIUMS: 
Misstatement of age (Ala.) page 241 


Payment of premiums to new in- 


surer (Ga.) page 241 
STAMPED DECLARATION: 
Ambiguity in policy (Cal.) page 241 
SUICIDE: 
Accidental death—Proof (Mo.) page 242 
“WIFE” AS BENEFICIARY: 
Rights of mistress-beneficiary 
(Ill.) page 242 
(Neb.) page 242 
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ACCIDENTAL DEATH 


(TEXAS) 


@ Fall from ladder causing death 
“External and violent means” causing 
death 


The beneficiary of a life and accident policy 
recovered against the insurance company 
for the death of her husband. The policy 
provided that the insurer would pay to the 
beneficiary $200.00 upon the death of her 
husband while the policy was in force 

if due directly (and independently of all other 
causes) from bodily injury, which is sustained 
while this policy is in force and which is effected 
accidentally and through external means... . 


The case was submitted to the jury on a 
special issue, in response to which the jury 
found, from a preponderance of the evidence, 
that the death of insured resulted “directly 
(and independently of all other causes) from 
a bodily injury effected accidentally and 
through external and violent means.” 

The deceased was a man 45 years of age, 


a common laborer employed at a grocery 
store. On Friday night during the course 
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of his work, he was standing on a ladder 
some six feet from the floor, stacking cases 
of fruit weighing 35 to 40 pounds. While 
he was so engaged, the ladder slipped and 
fell to the floor. Deceased never finished 
the stacking; he complained constantly from 
the time of the fall and that he was stiff 
and sore all over. He became ill the follow- 
ing Tuesday and had to be taken home in 
a truck. A physician was called to see him 
on Wednesday morning and the insured died 
at 2:30 p.m. that day. Prior to the accident, 
the insured had not been sick nor lost any 
time on account of ill health; he had no 
chronic diseases and had not had the serv- 
ices of a physician for about 6 or 7 years. 
The physician diagnosed the cause of death 
as a cerebral hemorrhage. The evidence was 
sufficient to sustain the jury’s verdict and 
the judgment for the beneficiary was affirmed. 
—The National Life & Accident Insurance 
Company, appellant v. Beaty. Texas Court 
of Civil Appeals. March 2, 1944. 9 CCH 
Lire Cases 612. 


W. A. Hawkins, A. W. Christian, Fort Worth, 
Texas, for appellant. 


R, A. Kilpatrick, Cleburne, Texas, for appellee. 
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AVIATION EXCLUSION 


(ILLINOIS) 


e@ Exclusion of death from flight in 
aircraft 
When flight terminates 


The insured, a lieutenant in the Navy, while 
flying a navy plane on patrol duty in the 
South Pacific, was shot down and forced 
to land his plane on the water. While stand- 
ing on the outside of the plane trying to 
launch a rubber life boat, he was strafed 
by a Jap plane and killed. It was held that, 
properly construed, an aviation exclusion 
clause did not apply; that the insured was 
killed after “service, travel or flight” in the 
seaplane had ended. For a discussion of 
the issues presented in this case, turn to 
page 217.—Bull, plaintiff-appellee v. Sun 
Lite Assurance Company of Canada, defend- 
ant-appellant. United States Circuit Court 
of Appeals, Seventh Circuit. March 15, 1944. 
9 CCH Lire Cases 707. 


Clarence W. Heyl, Oswald D. Vespa, for plaintiff. 


Eugene R, Johnson, Frank T. Miller, Oscar P. 
Westervelt, for defendant. 


AGENT'S MISAPPROPRIATION 


(ILLINOIS) 


e@ Concealment of misappropriation 
from insured 
Insurer’s subsequent acceptance of 
premiums 


The Minnesota Mutual Life Insurance Com- 
pany insured Walter T. Gunn under an 
annuity policy, providing for death and dis- 
ability benefits. The application was written 
and delivered by Livengood, designated in 
the application as “general agent,” and else- 
where described by the insurer as “agency 
manager at Decatur, IIl.,” “authorized col- 
lector,” and “general agent for the company 
at Danville.” Gunn made four monthly ad- 
vance premium payments before he defaulted 
in a premium payment. The insurer, after 
non-payment of premium due April 4, 1932, 
notified Gunn of the lapse of the policy for 
non-payment of premium, after May 4, 1932. 
Thereafter, on July 1, 1932, Gunn paid to 
Livengood a check for $309.84 for the April 
and May premiums; and on September 27, 
1932, another check for $464.76 for the June, 
July, and August premiums. The agent 
Livengood endorsed and cashed the checks 
but did not remit the proceeds to the in- 
surer. He issued no receipt to Gunn and 
Gunn signed no application nor received a 
notice of reinstatement of the policy. 

Gunn, until shortly before filing suit for 
the premiums, had no knowledge of the 
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misappropriation of the premiums by the 
agent, such knowledge being concealed from 
him. However, after suit had been filed, the 
insurer credited on its books, receipt of the two 
checks in question after allowing the 
agent’s commission, The insured had the 
right to and did elect to treat the contract 
as rescinded and sue to recover damages 
in the amount of the premiums received and 
retained with interest. Livengood was a 
general agent of the insurance company and 
had the power to waive the conditions of 
the policy, notwithstanding a policy pro- 
vision to the contrary, and to accept the 
late premiums. In addition to the effect of 
the insurer’s designation of Livengood as 
“general agent,” etc., and a subsequent rati- 
fication of his acts by accepting and retaining 
the premiums, an Illinois statute provided 
that one who solicits insurance for any 
company not established within the state, 
or transmits on application, for a person 
other than himself, to or from such com- 
pany, shall be held to be an agent of such 
company to all intents and purposes. Judg- 
ment was rendered for the insured.—Gunn 
v. Minnesota Mutual Life Ins. Co., appel- 
lant. Illinois Appellate Court, Third District. 
February 29, 1944. 9 CCH Lire Cases 601. 


Lindley, Jones, Grant & Sebat, Adams Bldg., 
Danville, Ill., Scott, MacLeish & Falk, 134 S. 
LaSalle St., Chicago, Ill., Doherty, Rumble, 
Butler, Sullivan & Mitchell, 1006 1st National 
Bank Bldg., St. Paul, Minn., Wendell J. Brown, 
Harold F. Lindley, Robert O. Sullivan, for ap- 
pellant. 

Bookwalter, Carter & Gunn, First National Bank 
Bldg., Danville, Ill., for appellee. 


CONFLICT OF LAWS 


(TEXAS) 


@ Governing law 
Misrepresentation and concealment of 
syphilitic condition 


A resident of California took out a life in- 
surance policy in that state with an Illinois 
corporation doing business as an insurance 
company in the state of Texas. The bene- 
ficiaries of the policy, the original and new 
ones, were residents of Texas, as is the as- 
signee of the policy who brought suit. In 
the application for insurance, and in an ap- 
plication for reinstatement of the insurance, 
the insured stated that she was in good 
health and had not been sick or afflicted with 
any disease or consulted a physician. The 
evidence, however, discloses that the insured 
was afflicted with syphilis at the time she 
made her original application and at all 
times thereafter; that she was treated at a 
hospital, as an in- and as an out-patient, 
until the time of her death. Under the laws 
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of California, there is no liability on the part 
of the insurer except for a return of the 
premiums paid; the insurer has the right to 
rescind the contract by reason of such con- 
cealment, false representation, and violated 
waranties, No part of the transaction lead- 
ing up to the consummation of the original 
contract, or to the reinstatement thereof, 
having occurred or transpired within the 
state of Texas, the court is governed by the 
statutory laws of California under the cir- 
cumstances. Judgment is reversed and ren- 
dered in favor of the insurance company.— 
Washington National Insurance Company, 
appellant v. Shaw et al. Texas Court of 
Civil Appeals. March 9, 1944. 9 CCH Lire 
Cases 712. 


Bryan & Maxwell, Waco, Texas, for appellant. 
Cecil R. Glass, Marlin, Texas, for appellees. 


DEATH WHILE “STANDING 
ON HIGHWAY” 


(ARKANSAS) 


@ Insured’s standing on bumper of tow 
truck struck by rebounding end of 
tow truck 

Vehicle “propelled by gasoline” 


On a public highway, a large trailer became 
disconnected from its truck and the front 
of the trailer fell to the highway. A hoist 
line was extended from the front end of 
the trailer to the back of a tow truck in an 
effort to have the tow truck, by pulling the 
hoist line, raise the front of the trailer. In 
this pulling, the front of the tow truck would 
rise from the pavement; in order to afford 
weight to the front end of the tow truck, 
the deceased, Edward Kinney, stood on the 
bumper of the tow truck. The front end 
of the truck went up, however, to some ten 
or twelve feet in the air, the hoist line 
slipped, or broke, and the front end of the 
tow truck fell to the pavement. Edward's 
feet slipped from the bumper to the pave- 
ment, on striking the pavement the front 
of the truck rebounded in the air, the bum- 
per hit Edward under the chin and knocked 
him over backwards on the pavement. Death 
was instantaneous, The policy of insurance 
contained a coverage for injury or death of the 
insured where the insured is “walking or 
standing on a public highway” at the time 
he is struck by a vehicle “which is being 
propelled by gasoline.” Was Edward’s 
death caused by an accident within the cov- 
erage of the policy? The court answered 
that question in the affirmative, stating that 
the clause “which is propelled by gasoline” 
does not mean a vehicle being propelled at 
the moment of the accident, but a vehicle 
normally propelled by gasoline—the clause 
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being descriptive, rather than determina- 
tive of the time. The jury could have found, 
from the facts, that Edward was “stand- 
ing on the highway” at the time of the acci- 
dent. Therefore, the court affirmed the 
judgment for the beneficiary of the de- 
ceased.—Life & Casualty Insurance Com- 
pany of Tennessee v. Kinney. Arkansas 
Supreme Court. February 14, 1944. 9 CCH 
Lire Cases 596. 


Sydney F, Keeble and Moore, Burrow, Chown- 
ing & Hall, for appellant. 


Kenneth C. Coffelt, for appellee, beneficiary. 


DISABILITY BENEFITS 


(ILLINOIS) 


e Arthritis exclusion 
Post-operative arthritis following 
operation necessitated by accident 
Attorney’s fees assessed by jury 


The policy excluded from the losses for which 
the company would indemnify ‘“‘sprains, strains, 
lame back, hernia, rheumatism, arthritis, neu- 
ritis, or heart, liver or kidney trouble,’’ and a 
long line of other maladies, conditions, symp- 
toms, etc. to which most humans are unfortun- 
ately susceptible. Just why this instrument was 
designated an ‘“‘insurance’’ pclicy we do not 
understand. 


Though the policy thus excluded arthritis, 
the court with the above caustic comment 
affirmed a judgment for the plaintiff for 
benefits for disability from arthritis result- 
ing from an operation made necessary by 
the accident, and held that the policy mani- 
festly was not intended to exclude post- 
operative arthritis, However, since the trial 
court had erroneously allowed to go to the 
jury evidence as to the amount of plaintiff's 
attorney’s fees recoverable under the statute 
for the insurer’s vexatious refusal to pay the 
loss (instead of the court itself hearing the 
evidence and assessing the fees), the judg- 
ment was affirmed upon remittitur of $250, 
the amount which it was admitted had been 
included by the jury in its verdict as attor- 
ney’s fees.—Stewart v. Guarantee Trust Life 
Insurance Company, appellant. Illinois Ap- 
pellate Court, First District. February 28, 
1944. 9 CCH Lire Cases 701. 


Fithian, Spengler & Finnegan, for appellant. 
J. H. Horwitz, Aaron Eppstein, for appellee. 


DISABILITY BENEFITS 


(OREGON) 


@ Mental incapacity of insured 
Delayed proof of disability 


The insured, an incompetent, by his wife as 
guardian, sued the insurer for disability 
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benefits accruing over a period of several 
years when the insured was (as he is now) 
totally and permanently disabled, following 
a paralytic stroke. The stroke seriously im- 
paired the insured’s mentality so that he had 
no recollection of the policy in question. 
Following the stroke, his wife continued 
payments on the policy, under previous in- 
formation from her husband that it was life 
insurance, but she did not know of the dis- 
ability benefits payable under the policy un- 
til they were called to her attention when 
she made application to a relief station for 
financial assistance. Notice and proof of 
disability were then given to the insurance 
company, following which the insurer began 
payments for current disability. However, 
the insurer refused payment for the period 
prior to receipt of proof, claiming that proof 
of disability is a condition precedent to lia- 
bility, and that the insured’s mental in- 
capacity did not excuse filing of the proof 
by himself or someone on his behalf as 
provided by the policy. 

The court was of the opinion that when 
the disability clause of the policy was 
written both parties contemplated a con- 
tinuance of the insured’s mental capacity 
and they did not have in mind the con- 
tingency which took place. And impossi- 
bility of complying with the provisions as to 
proof of the insured’s disability discharged 
a duty to furnish proof of disability when 
the required submission of the proof was 
not a material part of the consideration, and 
when insistence upon it would forfeit the 
rights of the insured. The policy could 
have been worded so as to require proof of 
disability notwithstanding mental incapacity 
of the insured. The judgment for the wife 
of the incompetent insured was affirmed.— 
Bennett v. Metropolitan Life Insurance Co., 
appellant. Oregon Supreme Court. Febru- 
ary 8, 1944. 9 CCH Lure Cases 603. 


Robert R. Rankin, Portland, Ore., for appellant. 


L, A. Recken, Senn & Recken, Portland, Ore., 
for respondent. 


DOUBLE IDEMNITY 


(UTAH) 


e “Accidental means” 
Surgical operation necessitated by ac- 
cident 
Unexpected result of intended act 


Is a surgical operation, intentionally and vol- 
untarily assented to by the patient, an acci- 
dent? The plaintiff sued to recover for the 
accidental death of her husband, who sus- 
tained a hernia on August 1, 1941, when a 
heavy steel bar fell on him. On November 
24, 1941 he was successfully operated upon 
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for the hernia, but he died suddenly on De- 
cember 13, 1941 of a pulmonary embolism 
directly resulting from the operation. The 
policy provided for double indemnity on 
proof that the insured died “as a direct re- 
sult of bodily injury effected solely through 
external, violent, and accidental means . . . 
and that such death occurred within ninety 
days after the date of such injury.” The 
insurer claimed that death resulted more 
than 90 days from the time of the accident, 
that is, the blow from the steel bar; and that 
the surgical operation could not, as claimed 
by the plaintiff, have been an accident, be- 
cause it was intentionally and voluntarily 
assented to by the patient. The court held 
that though the blow from the steel bar 
could be considered the mediate cause of 
death, the death was more immediately 
caused by the operation and was due to a 
bodily injury effected solely through the sur- 
gical operation as an external, violent and 
accidental means. The quoted policy clause 
covers situations where the means or cause 
was not accidental although violent and ex- 
ternal and the results were accidental in 
the sense that they were not contemplated 
or expected.—Handley v. The Mutual Life 
Insurance Company of New York, appellant. 
Utah Supreme Court. March 15, 1944. 9 
CCH Lire Cases 718. 

W. Dean Loose, Provo, Utah, Elias Hansen, Con- 
tinental Bank Building, Salt Lake City, Utah, 
for respondent, 

Farnsworth & Van Cott, Grant H. Bagley, 
Walker Bank Building, Salt Lake City, Utah, 
for appellant. 


PAROL INSURANCE 


(MISSOURI) 


e Written contract of insurance con- 
templated : 
Authority of agent of insurer 


Tony, a son of the beneficiary and a brother 
of the insured, testified that about February 
1, 1941, his sister, the insured, told him she 
wanted to take out some life insurance. Tony 
communicated that fact to an acquaintance 
of his, Hazel Chapman, who was an insur- 
ance agent and worked for one Evilsizer, the 
person charged with having made the parol 
contract sued on. Miss Chapman told him 
that she would have an agent call on his 
sister. On that same day, Evilsizer came to 
Tony’s home, met the insured, discussed the 
matter of life insurance with her, but did not 
arrive at an agreement because of doubt on 
her part as to the amount of insurance. How- 
ever, subsequently the insured did sign an 
application for a $1,500 life insurance policy. 
Evilsizer sent the application to the insurer’s 
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home office and in due time a policy was 
issued and sent to Evilsizer. The latter went 
to insured’s home for the purpose of deliver- 
ing it, and found that she had died several 
days earlier. The application, signed by the 
insured, contained provisions to the effect 
that no statements, etc., made by the person 
soliciting the application shall be binding 
upon the company unless reduced to writing, 
that the insurance shall not take effect unless 
and until the first premium is paid and the 
policy delivered to the insured. The agent’s 
authority for making parol agreements and 
representations was definitely limited by the 
provisions of the application and insured had 
knowledge of those provisions. It is appar- 
ent from the evidence that the insured and 
the agent contemplated a written policy of 
insurance, rather than a final complete parol 
contract. The parties at all times referred to 
the policy and its receipt by or delivery to the 
insured. The evidence does not support 
the beneficiary’s contention that there was 
a complete and final parol contract. There- 
fore, the judgment of the trial court in favor 
of the beneficiary must be reversed.—Dis- 
tassio v. American United Life Insurance 
Company, appellant. Kansas City Court of 
Appeals, Missouri. March 6, 1944. 9 CCH 
Lire Cases 661. 


Sam Sebree, Sebree, Shook & Gisler, Kansas 
City, Mo., for appellant. 

J. Donald O’Hern, C. W. Crossan, Bruce Bar- 
nett, Kansas City, Mo., for appellee. 


REFUND OF PREMIUMS 


(ALABAMA) 


@ Misstatement of age 
Reinstatement of policy . 
Wilful fraud absent 


Sam Brown took out a policy of insurance 
on his life, with maximum death benefit of 
$200, with weekly premiums of twenty cents. 
He carried the policy, paying the weekly 
premiums, a little more than five years. It 
then lapsed for non-payment of premiums. 
Within the time for reinstatement of the pol- 
icy, Sam made application for reinstatement, 
or revival, of the policy. In this application 
he disclosed that at the time he took out the 
policy he was 53 years of age. In his appli- 
cation for the policy at the time it was issued 
he stated his age to be 38. Because of the 
misstatement of age, the insured being then 
beyond the 50-year age limit for the issuance 
of the policy, the insurer declined to revive 
or reinstate the policy. Sam Brown brought 
suit for a return of the monies paid as pre- 
miums. The insurance company insists the 
insured is not entitled to a return of premi- 
ums paid because of fraud in the procure- 
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ment of the policy. However, the question 
of a wilful misrepresentation with actual in- 
tent to deceive was a question for the trial 
jury, in whose presence Sam deposed that 
he did not know his real age but gave it on 
information of friends. The trial court’s 
finding for Sam Brown was affirmed.—Mu- 
tual Savings Life Ins. Co. v. Brown. Ala- 
bama Supreme Court. February 24, 1944. 
9 CCH Lire Cases 593. 


REFUND OF PREMIUMS 


(GEORGIA) 


e Assumption of policy by new insurer 
Payment of premiums continued by 
insured 
Mistake 


Where the insurer had provided insurance 
protection for the insured for more than 
twelve years, it could not be said that by 
keeping the premiums (which the insured 
claimed he paid under mistake) it was “get- 
ting something for nothing . . . contrary to 
equity and good conscience.” Several months 
after the insured obtained a policy of indus- 
trial life insurance, the original insurer went 
into receivership in Alabama, and the de- 
fendant company assumed the policy from 
the receiver in Alabama. The insured was 
not notified of this and he continued paying 
premiums to an agent, believing that the 
premiums were going to the original insurer. 
However, several years later, after learning 
that the premiums were being received by 
the defendant, he continued making premium 
payments up to and even after the filing of 
this suit to recover premiums paid from the 
date of the receivership to the date of filing 
suit. The trial court’s judgment sustaining 
a general demurrer te the plaintiff’s petition 
was sustained.—Mitchell v. Liberty National 
Life Insurance Co. Georgia Court of Ap- 
ooo. March 4, 1944. 9 CCH Lire Cases 
652. 


C. H. Dalton, Dalton, Ga., for plaintiff. 
Hardin & McCamy, Dalton, Ga., for defendant. 


STAMPED DECLARATION 


(CALIFORNIA) 


@ Ambiguity in policy for double in- 
demnity 
Effect of stamped declaration 


Misleading double-talk in these contracts can- 
not be effectively discouraged by the mere wag- 
ging of an admonitory finger. We hold that the 
stamped matter must be taken as part of the 
contract. 





In these words the court rejected the insur- 
er’s contention that the statement “Double 
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Indemnity for Fatal Accident” stamped 
prominently on the first page of the policy 
should be taken as a purely adjective nota- 
tion of no substantive effect, and as respon- 
sive to a California statutory requirement 
that a brief description of the policy be 
printed on its first page. 


Here the insured died as a result of acci- 
dentally inhaling carbon monoxide gas, and 
the stamped declaration was held to override 
a rider attached to the policy, providing that 
double indemnity should not be payable if 
the insured’s death resulted from inhaling 
gas, whether voluntary or otherwise—New 
York Life Insurance Company, appellant v. 
Hiatt, appellee. United States Circuit Court 
of Appeals, Ninth Circuit. February 16, 
1944. 9 CCH Lire Cases 567. 


William H. Brawner, Los Angeles, Calif., for 
appellee. 


“WIFE” AS BENEFICIARY 


(ILLINOIS) 


e@ Change of beneficiary 
Contest between original and new 
beneficiary 
Alleged mistress as beneficiary 





The insured changed the beneficiary under a 
group policy on his life, from his wife (the 
original beneficiary from whom he had never 
been divorced), through several intermediate 
changes, to a woman with whom he had been 
living, and whom he described by his sur- 
name and as “wife”. The administratrix of 
the insured’s estate and the insured’s wife 
sued the employer, and the group insurer, 
and the named beneficiary claiming the pol- 
icy proceeds. It was held that the named 
beneficiary was entitled to the proceeds; that 
the word “wife” is mere descriptio personae ; 
that the original beneficiary’s interest was 
not vested; and that public policy was not 
violated by allowing one who was living with 
the insured as his mistress to recover as 
beneficiary. For a fuller discussion of the 
issues presented in this action, turn to page 
218.—Cook, Admx. et al. appellants v. Pull- 
man Company et al., defendants, Harris, 


appellee. Illinois Appellate Court, First 
District. January 18, 1944. 9 CCH LIFE 
Cases 592. / 


A. L. Williams, for appellants. 


Max C. Liss, Nat M. Kohn, for appellee. Orzelle 
Harris. 


(NEBRASKA) 
e “Wife” as descriptive term 
Public policy 5 
Alleged mistress as beneficiary 


The insured was never married but lived un- 
til his death with a woman known as his 
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wife. He made her beneficiary of a policy 
of insurance on his life, describing her by 
his surname and as “wife”. The adminis- 
trator of his estate and the named beneficiary 
both claimed the proceeds of the policy, 
which the insurer paid into court. On an 
appeal by the administrator it was held that 
the named beneficiary need not have an in- 
surable interest in the life of the insured; 
that the named beneficiary was merely de- 
scribed by the term “wife”, it not being nec- 
essary that she be legally the wife of the 
insured; and that the fact that she lived in 
a state of adultery with the insured did not 
affect her right to recover as beneficiary. 
For a comprehensive discussion of the issues 
presented in this action, turn to page 218.— 
Guardian National Life Insurance Co. v. Ed- 
dens. Nebraska Supreme Court. March 3, 
1944. 9 CCH Lire Cases 650. 

Allen, Requartte & Wood, Lincoln, Neb., for 
plaintiff, appellee. 


John C. Barrett, Omaha, Neb., for defendant, 
appellee. 


Frank C, Yates, Omaha, Neb., for James Eddens, 
Special Admr, etc., impleaded appellant, 


SUICIDE 


(MISSOURI) 


© Accidental death 
Insanity at time of death 
Burden of proof 


A construction contractor whose business 
had lately become involved in financial and 
legal difficulties, and who had recently learned 
that he had cancer, committed suicide in the 
basement of his home, by sitting before a 
gas stove, a blanket over his head, his head 
resting on the stove with the gas on. He 
had left notes at the front and the back door 
warning his wife of the gas hazard, and in 
his wife’s room left a suicide note. 


If the insured were insane at the time of his 
death, his death was accidental under the 
terms of the policy and double indemnity 
was payable; otherwise not. The court held 
that the plaintiff had failed to sustain the 
burden of proof of insanity. Suicide alone 
is not proof of insanity, and the notes left 
by the insured showed that he understood 
the moral character and effect of his act. 
The evidence was equally consistent with a 
sane or an insane impulse. Plaintiff’s suit 
was dismissed “with prejudice.”—Boaz v. 
The Mutual Life Insurance Company of New 
York. United States District Court, Eastern 
District of Missouri, Eastern Division. De- 
cember 27, 1943. 9 CCH Lire Cases 690. 
Otto O. Fickeissen, 4 N. 8th St., Ivan Lodge, 
Wainwright Bldg., St. Louis, Mo., for plaintiff. 
Jones, Hocker, Gladney & Grand, 407 N. 8th St., 
St. Louis, Mo., for defendant. 
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= Personal Injury Cases = 


— 


Negligence 


Other than Automobile 


IN THE CURRENT PARADE OF CASES iinnunamnurnnnnuriemonniniinnieet einen etme amt 


SHOCK—HIGH VOLTAGE WIRE: 


AIRPLANE CRASH: 


Defective sightseeing plane (Ill.) page 243 
DENTIST’S LIABILITY: 
Cause of death (Mo.) page 244 


GAS STATION OWNER’S LIABILITY: 
Fall in grease pit (Conn.) page 244 


INTOXICATED TRAIN PASSENGER: 


Power company’s liability (Tex.) page 250 
STORE OWNER’S LIABILITY: 

Fall on pebbles (Mo.) page 249 

Fall on vegetables (Ky.) page 250 

Parking lot injury (N. M.) page 249 


SUICIDE OF HOSPITAL PATIENT: 


ital’s liabili ‘onn. 2251 
Duty owing passenger (Ky.) page 245 amma cece acaeeente page 25 
LANDLORD'S LIABILITY: Partially drained pool—Dependency 
Roof negligently repaired (Pa.) page 245 (Ga.) page 248 
MILITARY POLICEMAN KILLED: THEATRE PATRON INJURED: 
Railroad’s liability (N. Y.) page 247 Burn—Fluid on seat (N. J.) page 251 
MUNICIPALITY’S LIABILITY: WARRANTY: 
Catch basin as part of street (Kan.) page 246 Glass percolator—Broken handle : 
Fall on sidewalk (Mo.) page 246 (Ky.) page 252 
PEDESTRIAN INJURED: WINDOW WASHER INJURED: 
Bumping into streetcar (IIl.) page 248 Defective sash (Ohio) page 252 
uvvnegnqvatsnuyeevaccauangnatgueenirnneenanyisetenngzvvanvetnvnneneeateneeasessnonenagenseicennataaneurneeuenuraoasnrnevauisnnnaeauesuaeastyasasetsuuccievtaecesuatvavuesncassnvenuviuvsuusnvssetsecvniaeugvensguanusnay 


AIRPLANE CRASH 


(ILLINOIS) 


© Passenger injured 
Overhauling of motor 
Violation of regulations | 


Plaintiff took his first airplane ride in a tri- 
motor Stinson 12 passenger plane owned by 
defendant’s sightseeing service. After the 
plane had risen to 500 feet, the left motor 
began to miss and the plane began to lose 
altitude. The motors were turned off, and 
the plane side-slipped and crashed, causing 
injury to plaintiff. Plaintiff, seeking to re- 
cover damages, charged defendant with 
negligent operation of the plane and with 
violation of United States Department of 
Commerce regulations for testing engines 
before take-off and for unsafe mechanical 
condition of the plane. Examination of the 
pilot’s record, experience, and his course of 
conduct after the motor failed led the court 
to believe that defendant met its burden 
with respect to its duty to furnish a com- 
petent pilot. Defendant had complied with 
Department of Commerce requirements for 
inspection and replacement of worn parts; 
furthermore, only slightly more than eight 
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hours of flying time of the plane had elapsed 
since the complete overhauling of the motor. 
A vital question was the condition of the 
cam gear. It was magnefluxed—a process 
of electrolysis to determine interior flaws in 
steel—by Kopp and Smith, competent me- 
chanics, and marked with yellow paint to 
designate soundness and approval. The 
mechanics were not produced as witnesses 
by defendant because its president said they 
were busy in New York, doing national de- 
fense work for the American Air Lines and 
could not be spared. The court did not find 
this to be an adequate excuse for men with 
flying facilities at hand. The evidence dis- 
closed that when Kopp and Smith worked 
on the overhauling they were employees of 
the American Air Lines and worked on the 
motors of defendant’s plane on their own 
time, evenings and after finishing their work 
for the Air Lines. Under such circumstances 
and in the absence of these witnesses, the 
jury could have believed with justification 
that defendant’s conduct did not measure up 
to the requisite standard of highest degree 
of care. They may have inferred that the 
mechanics were not as alert or as able or 
careful, after their day’s or week’s work for 
the regular employer, and that defendant 
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OMI EL ELSE TREMONTON fe LI A - —. 


; 


should have recognized this fact. Common 
carriers, especially those transporting people 
through the air, cannot rely upon govern- 
ment inspections for fulfillment of their 
duty. Plaintiff was entitled to a. $3,000 
judgment.—Kamienski v. Bluebird Air Serv- 
ice, Inc., appellant. Illinois Appellate Court. 
February 2, 1944. Released March 6, 1944. 
10 CCH NEGLicENcE Cases 451. 


Ekern, Meyers & Matthias, for appellant. 
Howard D. Moses, for appellee. 


DENTIST'S LIABILITY 


(MISSOURI) 


@ Cause of death 
Privileged communications 
Insurability of deceased 


Plaintiff contended that a fractured jawbone, 
brought about by defendant dentist’s at- 
tempted extraction of a tooth, caused the 
death of her husband; the dentist claimed 
that the death was caused by heart and kid- 
ney diseases, the deceased having been af- 
flicted with these diseases for six years prior 
to his death. After taking X-rays of the 
deceased’s jaw, which indicated an “im- 
pacted tooth,” defendant attempted to extract 
the tooth. Upon hearing a cracking sound, 
he concluded that the jawbone had been 
fractured and discontinued the attempt at 
extraction. Defendant referred the de- 
ceased to Dr. Rode, who specialized in the 
extraction of teeth. This doctor sent him to 
a hospital and called Dr. Tainter, a physi- 
cian, to assist in the case. Plaintiff’s hus- 
band remained in the hospital for twelve 
days; subsequently when Dr. Rode and Dr. 
Tainter examined the jawbone and found it 
to be as firm as before the fracture, Dr. 
Rode extracted the tooth. Plaintiff’s husband 
died about three months later, after being 
hospitalized during this period. Plaintiff, on 
appeal from a judgment in the dentist’s 
favor, claimed that the trial court erred in 
permitting Dr. Tainter to testify as a wit- 
ness. One of the court’s reasons in over- 
ruling this contention was that the plaintiff, 
by using the family physician as a witness, 
waived the statutory privilege and thereby 


authorized defendant to use Dr. Tainter, the , 


consulting physician, as,a witness. Plaintiff 
assigned error on the ruling of the trial 
court prohibiting her from showing that the 
deceased husband was insurable and had 
been insured during a late period. Plaintiff, 
while a witness, offered in evidence the 
American Experience Tables of Mortality to 
show the expectancy of plaintiff and the de- 
ceased. Defendant’s objection was overruled 
and the tables were admitted in evidence. 
Plaintiff was then asked if the deceased had 
taken out life insurance in the last five years 
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of his life. The court sustained the objec- 
tion to the question. Thereupon plaintiff’s 
attorney offered to prove that “about a year 
after Mr. and Mrs. Denny were married, 
Mr. Denny took out $5000 life insurance; 
that a policy was issued on application and 
examination, and that the policy was paid 
Mrs. Denny as beneficiary after his death.” 
Plaintiff argued that “where one party opens 
a field of inquiry the other party should be 
allowed to explain it fully.” In this connec- 
tion, she stated that “defendant’s counsel 
many times suggested and stated to the jury 
that the annuity tables offered in evidence 
did not apply to Denny, because they are 
based only on persons insurable within five 
years, whereas Denny had been merely waiting 
to die for fifteen or twenty years.” The court 
found no such statement of the defendant in 
the record. Furthermore, the record did not 
show that defendant at the trial of the case 
opened such a field of inquiry. Also, stated 
the court, in the proof of death made by the 
family physician, it was stated that the de- 
ceased husband had been afflicted with 
chronic ailments for six years prior to his 
death. 

The instructions to the jury were complained 
of by plaintiff on the ground that they un- 
necessarily directed attention to the deceased’s 
chronic ailments and thereby caused the jury 
to believe that unless said ailments “had 
nothing to do with his death and that the 
fracture of his jawbone was the sole and 
only cause of death,” the plaintiff could not 
recover. On the contrary, held the court, 
the instructions directed the jury that if the 
fracture contributed to cause the death, the 
plaintiff was entitled to recover. The judg- 
ment for defendant was affirmed.—Denny, 
Appellant v. Robertson. Missouri Supreme 
Court. March 6, 1944. 10 CCH NEGLIGEN<E 
Cases 460. 


GAS STATION OWNER’S LIABILITY 


(CONNECTICUT) 


@ Maintenance of rest rooms 
Fall into grease pit 
Status of injured person 


Whether the injured plaintiff was a tres- 
passer, gratuitous licensee or invitee at the 
time she fell into a grease pit on defendant’s 
gasoline station premises was the question 
before the court in this case. Plaintiff had 
been riding in an automobile driven by 
Johnson and had requested him to stop at a 
rest room. Johnson was a patron of de- 
fendant’s gas station and he and the pas- 
sengers in his car had used the rest rooms 
on prior occasions during business hours. 
The accident in question occurred shortly 
after seven o’clock in the evening as plain- 
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tiff took two or three steps away from the 
car after she had alighted. Defendant’s 
station was customarily closed at seven 
o'clock in the evening by putting up a chain 
in front of the grease pits, placing a “No 
Parking” sign on the chain and turning off 
all outside lights. While Johnson had some 
doubt whether the station was open and 
drove in to find out, the plaintiff believed 
that it was and intended to use the rest room 
if available. Admittedly, the doors were 
unlocked, there was no chain beside the pit, 
and the “No Parking” sign was not in place 
on the chain in front of the pits, although 
defendant claimed to have closed the station 
in the usual manner. The court upheld a 
judgment for plaintiff. 


While we do not go so far as to say that a 
stranger coming upon the premises after the 
station was closed would be considered an in- 
vitee in such circumstances, we do hold that 
the jury might reasonably have found that this 
plaintiff was an invitee under the circumstances 
they could have found existed, They reasonably 
could have concluded that the defendant ac- 
quiesced in the use of the toilet by the plaintiff 
at the time by reason of a mutual benefit to 
itself and the driver and a guest in his car. 
* * * Offering such facilities tends to build 
up good will between the proprietor and the 
customer. It is difficult otherwise to explain 
the defendant’s custom of leaving the toilet 
doors unlocked after closing hours. The de- 
termination of the status of the plaintiff, in- 
volving, as it did, findings and inferences which 
it was for the jury to make, was properly sub- 
mitted to them as a question of fact. 


Other reasons assigned as error in the denial 
of the motion to set aside the verdict were 
that plaintiff was guilty of contributory neg- 
ligence as a matter of law, that, if this were 
not so, the evidence established such negli- 
gence and that she assumed the risk of her 
injury. According to the court, the situa- 
tion did not involve an application of the 
rule relating to assumption of risk. The 
question of contributory negligence was 
clearly one of fact—Dym y. Merit Oil Cor- 
poration. Connecticut Supreme Court of 
Errors. Released March 16, 1944. 10 CCH 
NEGLIGENCE CASEs 496. 

Frederick C. Hesselmeyer, for appellant, de- 
fendant. 


Joseph E, Klau, William M. Pomerantz, for 
appellee, plaintiff. 


INTOXICATED RAILROAD PASSENGER 


(KENTUCKY) 


© Struck after alighting 
Train approaching from opposite 
direction 
Degree of care owed 





It is only when the intoxication of a railroad 
passenger is such as to render him helpless 
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or incapable of taking care of himself that 
extra care is demanded from the trainmen 
to prevent injuries to him, but the mere fact 
that a passenger is drinking or under the 
influence of intoxicants is not enough to put 
upon the trainmen the extra duty of giving 
him more attention than other passengers. 
Noisy, disorderly, offensive and insulting 
conduct on the part of a person who is 
under the influence of liquor does not demand 
the conclusion that such person is incapable 
of taking care of himself. 


The decedent, in the case at bar, purchased 
a ticket at defendant railroad’s station and, 
while in a staggering condition, became a 
passenger on the train when it arrived. 
Upon leaving the train at his destination, he 
was struck by another train approaching 
from the opposite direction. The court re- 
fused to hold the railroad liable for the 
death on the ground that the evidence fell 
short of proving that decedent’s condition 
was such that the trainmen should have 
anticipated that, after he alighted from the 
train on the platform in a place of safety, 
he would go on to the railroad tracks and 
be run over by a train passing later in the 
night. Evidence disclosing that decedent 
had sufficient presence of mind to purchase 
his ticket, knew when he reached his des- 
tination, walked up the steps without assist- 
ance and alighted without assistance, was 
instrumental in absolving the railroad from 
the duty of exercising extra care towards 
this passenger.—Louisville & Nashville Rail- 
road Company, appellant v. Barnes’ Admx. 
Kentucky Court of Appeals. February 8, 
1944. 10 CCH NEGLIcENcE CaAsEs 313. 

H. T. Lively, Louisville, Ky., Jouett & Metcalf, 
Winchester, Ky., C. S. Landrum, C. E. Rice, 
Jr., Lexington, Ky., for appellant, 


Rodney Haggard, D. L. Pendleton, Winchester, 
Ky., for appellee. 


LANDLORD'S LIABILITY 


(PENNSYLVANIA) 


© Roof negligently repaired 
Acts constituting eviction 
Recovery of hotel bills 


A landlord who had entrusted roofing repairs 
to an inexperienced young man was held 
liable for damages to the tenant’s personal 
property occurring during a heavy storm. 
The tenant occupied the top floor of the 
building, and, prior to the storm, had noticed 
small leaks in the ceiling of the apartment. 
The repairs consisted of patching the roof 
with tar paper. That the repairs were not 
skilfully done was amply demonstrated by 
the fact that the first high wind ripped off 
the patch and that after the landlord sub- 
sequently employed an experienced roofing 
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contractor, there was no further difficulty. 
The lease did not contain a covenant to repair 
and, generally, in the absence of such cov- 
enant, a landlord is under no obligation to 
repair. But where a landlord leases differ- 
ent parts of a building to different tenants 
he remains in control of those portions not 
specifically leased, and as to such portions 
he retains the responsibility of a general 
owner. Moreover, an undertaking by a land- 
lord to make repairs, even in the absence of 
a covenant to repair, creates a liability for 
injuries to a tenant resulting from negligent 
performance. The court, although granting 
the tenant’s contention that the negligent 
maintenance and repair of the roof, without 
more, constituted a temporary eviction and 
that the tenant was entitled to recover the 
damages to personal belongings, was of the 
opinion that expenditures for hotel bills 
incurred while the apartment was being re- 
paired could not be recovered. The only 
effect of an eviction in the circumstances 
here presented is to suspend the payment 
of the rent.—Adler v. Sklaroff, appellant. 
Pennsylvania Superior Court. March 3, 


1944. 10 CCH NEGLIGENCE Cases 412. 


Samuel C. Nissenbaum, Market St. Natl. Bank 
Bidg., Philadelphia, Pa., for plaintiff. 
Simon Shapiro, Lewis Walters, 1211 Chestnut 
St., Philadelphia, Pa., for defendant. 


MUNICIPALITY'S LIABILITY 


(KANSAS) 


@ Catch basin as part of street 
Governmental immunity 


A municipality contended that a catch basin 
causing injury to plaintiff was maintained 
not as a part of the street or sidewalk which 
pedestrians traveled but as a part of the 
sewer system and, hence, was a govern- 
mental function, by reason of which the city 
was relieved of liability for any negligence 
in the maintenance thereof. This court, in 
many well-considered cases, has held that 
The construction and maintenance of a sewer, 
in our opinion, is governmental as distinguished 
from ministerial or proprietary. We believe it 
the better and more reasonable rule to hold that 
(except in injuries arising from defects in 
streets or highways), the, municipality is not 
liable when engaged in performing govern- 
mental functions, 


The rule is a sound one, stated the court, 
and has been followed in recent decisions, 
but the trouble with the municipality’s posi- 
tion was that the facts as disclosed by the 
evidence did not bring this case within the 
rule. The accident in question occurred 
when plaintiff, to avoid being hit by an 
approaching automobile, stepped upon the 
concrete surface of the catch basin. While 
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walking across this surface she stepped upon 
the lid covering the manhole in the catch 
basin, and it tilted. The catch basin was 
constructed by the city as a part of the 
street on land which it had appropriated 
from the right of way of a street railway 
company for use as a street. The concrete 
slab where the manhole was placed was 
adjacent to it. A portion thereof served as 
a part of the street curbing itself and was 
used by the city for that purpose. It was 
put there originally and at the time of the 
accident was maintained by the city, not for 
sewer purposes, as that term is commonly 
used, but for draining off surplus water and 
disposal of debris which would accumulate 
On a street constructed as was this one. 
True enough, it was connected up with the 
sewer system but, in the court’s opinion, 
that could not be held to overcome circum- 
stances showing that it was placed and re- 
mained there as an incident to the proper 
maintenance of the street itself. The man- 
ner in which it was constructed, the prox- 
imity to the street, its use as a portion of 
the street curbing and other existing condi- 
tions made it impossible to say where its 
use for street purposes ceased and when its 
function as a sewer began. That a city rests 
under a positive legal duty to keep its streets, 
sidewalks and crosswalks in a condition rea- 
sonably safe for their intended use is well 
established. 


* What did the evidence disclose with regard 


to the city’s knowledge of the defective con- 
dition? Since the defect in the manhole lid 
existed from the date of the construction of 
the catch basin by the city, no proof of 
notice was required, such notice being im- 
plied. Questions relating to contributory 
negligence, instructions to the jury and ex- 
cessiveness of the verdict were resolved in 
plaintiff’s favor, and the judgment recovered 
by her in the lower court was affirmed.— 
Smith v. City of Kansas City, appellant. 
Kansas Supreme Court. March 4, 1944. 10 
CCH NEGLIGENCE CAsEs 509, 

William H, Towers, Alton H. Skinner, James 


H. Barnes, Joseph A. Lynch, Kansas City, Kan., 
for appellant. 


A. J. Herrod, Kansas City, Kan., for appellee. 


(MISSOURI) 


© Pedestrian’s fall on sidewalk 
53% inch step-off 
City supervision of reconstruction 


The existence of a five and three-quarter 
inch step-off in a sidewalk allegedly caused 
injury to plaintiff, who, while walking on 
the sidewalk about 9:30 P. M., lurched for- 
ward and fell violently to the ground. A 
trial before the court and a jury resulted in 
a verdict for plaintiff and against defendant 
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city in the sum of $1000. The jury found in 
favor of defendant property owners. The 
evidence disclosed that the city gave notice 
to the property owners to make some repairs 
to the sidewalk in front of their property 
and the owners applied to the city for a 
permit to pave the sidewalk with concrete. 
The city, by its permit, authorized the re- 
construction of the entire sidewalk involved. 
Such reconstruction produced the dangerous 
defect which caused the injury. Therefore, 
the work on the sidewalk which produced 
the step-off having been done under the 
authority and with full knowledge and sanc- 
tion of the city, the liability of the city was 
not dependent upon proof of further notice 
or knowledge. Furthermore, the city had 
full actual knowledge of what had been done 
to the sidewalk—the evidence showed with- 
out dispute that the city’s own supervisor 
knew hours before the accident that the 
step-off was there and knew it was dan- 
gerous. He himself testified that he saw 
the step-off and told the property owner 
that “it was an improper condition because 
[one] was liable to stumble there.” It was 
the duty of the city to exercise ordinary 
care to keep its streets and sidewalks free 
from dangerous defects and obstructions, 
and reasonably safe for travel in the usual 
modes. That duty could not be delegated 
to or cast upon another, and the city is 
liable for injuries caused by its neglect to 
perform such duty. The complaint against 
one of the instructions that it imposed upon 
the city the absolute duty to “place warning 
signals or signs at or near said step-off 
before plaintiff fell thereon,” regardless of 
whether or not prior to the fall the city 
knew of the condition or by ordinary care 
could have known of it in time to have done 
so by the use of ordinary care was not, in 
the court’s opinion, well founded. The 
judgment for plaintiff against the city was 
affirmed, and the instructions given to the 
jury were upheld.—Young v. City of St. 
Louis, appellant. St. Louis Court of Ap- 
peals, Missouri. March 7, 1944. 10 CCH 
NEGLIGENCE CAsEs 477. 

Emmett Golden, 208 Broadway, St, Louis, Mo., 
for plaintiff, respondent. 

Joseph F. Holland, City Counselor, William R. 
Davis, Associate City Counselor, City Hall, St. 
Louis, Mo., for appellant. 


MILITARY POLICEMAN KILLED 


(NEW YORK) 


® Railroad’s liability 
Contributory negligence 
Jurisdiction of court 


Private Victor Jacobowitz, a member of the 
military police of the United States Army, 


was struck and killed by one of defendant’s 
trains while on duty guarding a railroad 
bridge across the Mississippi River between 
Illinois and Iowa. Having guarded the same 
bridge over a period of three and one-half 
months, the deceased and another military 
policeman were familiar with its construc- 
tion. Their duties were not to remain in 
one place, but to walk their post in a mili- 
tary manner, keeping always on the alert 
and observing everything that took place. 
While it was still daylight, about 8:15 P. M., 
a long eastbound freight train began to cross 
the bridge on the north tracks. Private 
Jacobowitz and his companion stood on the 
walk on the south, facing north and watch- 
ing the train for suspicious-looking riders. 
At this point there was an unobstructed 
view to the east of 1,187 feet. However, the 
soldiers did not see or hear the approach on 
the south tracks of a passenger train which, 
travelling from the east, struck them and 
threw them into the river, causing the death 
of Private Jacobowitz and seriously injuring 
his companion. Since the accident occurred 
at the easterly extremity of the bridge in 
Illinois, the substantive rights of the par- 
ties were controlled by the law of that state. 
Under Illinois law, the plaintiff in an action 
for wrongful death—in this case, the mother 
of the deceased—must affirmatively show 
that there was negligence on the part of 
defendant which was the proximate cause of 
death, and that the deceased was free from 
contributory negligence. A verdict was 
properly directed for defendant. Assuming 
that plaintiff’s evidence presented an issue 
for the jury as to defendant’s negligence, 
the court concluded that the deceased must 
be held guilty of contributory negligence as 
a matter of law under the Illinois decisions 
for failing to maintain a proper lookout for 
westbound trains. The deceased’s com- 
panion testified that they had never before 
known of two trains to pass over the bridge 
at the same time. But the possibility was 
clearly present, and as reasonable and pru- 
dent men they should have kept a watchful 
eye toward the east. Had this been done, 
there would have been ample time for them 
to reach a place of safety on the eastern 
shore. 

Defendant’s basic point on his cross-appeal 
attacking jurisdiction of the court was that 
he could be served and brought into court only 
as an individual natural person. Bronx County, 
New York, was the residence of plaintiff as 
it was that of the deceased before his entry 
into the armed services. Defendant trustee 
resided in Chicago, Illinois, and the lines of 
the railroad did not extend into New York. 
The summons and complaint in this action 
were served on defendant’s fiscal representa- 
tive in New York City. Defendant also had 
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an “off-line agency” in that city for the 
solicitation of freight and passenger traffic. 
Holding that service is proper when made 
upon a managing or general agent of the 
trustee within the state, the court deter- 
mined the question of jurisdiction adversely 
to defendant.—Jacobowitz, Admx., appellant 
v. Thomson, Trustee of Chicago & North 
Western Railway Company. United States 
Circuit Court of Appeals, Second Circuit. 
March 7, 1944. 10 CCH NEGLIGENCE CASES 
457. 

Benjamin H. Siff, Nathan Cooper, New York, 
N. Y., for plaintiff, appellant. 

James B. O'Shaughnessy, John B. Doyle, Dren- 
nan J. Slater, for defendant, appellee. 


PARTIALLY DRAINED 
SWIMMING POOL 


(GEORGIA) 


@ Minor’s death 
Diving off spring-board 
Mother’s dependency on child’s labor 


The minor son of plaintiff died from injuries 
received as the result of diving from a spring- 
board into a swimming pool operated by 
defendants which had been partially drained 
so that the water beneath the spring-board 
was only about three feet deep at the time 
of the accident. The petition alleged that 
defendants were negligent in failing to ad- 
vise the minor that the water was only three 
or three and one-half feet deep beneath the 
spring-board; in failing to post warning 
signs around the pool and at the entrance of 
the pool to warn patrons that the pool was 
dangerous and the water therein shallow; 
in failing to have barriers around the spring- 
board; and in failing to station a guard to 
warn patrons of the conditions at the pool. 
Where the owner or occupier of land, by ex- 
press or implied invitation, induces or leads 
others to come upon his premises for any lawful 
purpose, he is liable in damages to such person 
for injuries occasioned by his failure to exer- 
cise ordinary care in keeping the premises and 
approaches safe, 


A verdict in favor of plaintiff was upheld. 
The finding of the jury that defendant was 
not in the exercise of ordinary care for the 
safety of plaintiff’s minor son and that this 
failure was the proximate cause of his in- 
jury was supported by the evidence and had 
the approval of the trial court. It was, 
therefore, binding on this court. The action 
was brought under the section of the Code 
providing that a mother may recover for 
the homicide of a child upon whom she is 
dependent, or who contributes to her sup- 
port, unless such child leaves a wife, husband, 
or child. Before the mother can recover in 
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such an action, the law requires that she be 
at least partially dependent on the child’s 
labor, and the child must contribute to her 
maintenance, but services rendered by a 
child to his mother about the home meet 
the requirement where the mother is shown 
to be dependent upon such services. In this 
case, the testimony of the plaintiff that she 
was the mother of the deceased and that his 
services to her about the home were worth 
at least $40 a month to her and that she was 
dependent upon him for such services, was 
not controverted and was sufficient to au- 
thorize the jury to find that she was at least 
partially dependent upon the deceased at the 
time of his death and that the deceased was 
contributing to her maintenance prior to and 
at the time of his death. Since the uncon- 
troverted evidence authorized, if it did not 
demand a finding that the deceased, who 
was only 15 years of age, had never con- 
tracted a valid marriage or ratified an in- 
choate marriage and, therefore, left no wife, 
it followed that this same evidence was 
sufficient to create an inference or raise a 
presumption that the deceased was not the 
father of a legitimate child or children and, 
nothing to the contrary appearing from 
either the pleadings or the evidence, that 
the jury was authorized to find that the de- 
ceased died without leaving a wife or child. 
—Indian Springs Swimming Pool Corp. v. 
Maddox. Georgia Court of Appeals. March 
11, 1944. 10 CCH NEeEcLicence Cases 505. 
W. B. Mitchell, Forsyth, Ga., Joel B. Mallet, 
Atlanta, Ga., for plaintiff. 

Barrett & Hayes, Brandon, Mitchell, Long & 
Nall, Atlanta, Ga., for defendant. 


PEDESTRIAN INJURED 


(ILLINOIS) 


© Due care required 
Motorman’s negligence 


Defendants were entitled to a directed ver- 
dict and a judgment in their favor, according 
to the appeal court, since the plaintiff, who 
sued to recover damages for injuries sus- 
tained as the result of being struck by 
defendant’s street car, did not exercise due 
care commensurate with the danger at hand. 
As plaintiff was crossing the street, she kept 
looking at the approaching car and, when 
between the west and eastbound tracks 
with the car about three or four houses 
away, she saw the motorman and others on 
the front platform, and the former was look- 
ing away from the direction in which the car 
was traveling. The street car seemed to 
slacken its speed, but then came on faster 
and as plaintiff was about to “get off” the 
eastbound rails, turning in such a position as 
to be able to board the car, she was struck 
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by its right front end. The evidence, taken 
as true, did not tend to prove plaintiff’s due 
care. The inference which seemed to favor 
her was that she depended on the motorman 
seeing her and avoiding striking her. The 
motorman’s negligence in looking in the 
wrong direction, away from the direction in 
which the car was traveling, did not deter- 
mine plaintiff’s due care. All the circum- 
stances of this accident created a dangerous 
condition, placing on plaintiff the duty of 
crossing the street with care commensurate 
with the danger.—Richter, appellant v. 
Cummings, et al., Recrs. of Chicago Rail- 
ways Company, et al. Illinois Appellate 
Court. February 2, 1944. Released March 
10, 1944. 10 CCH NEeEcLiceNce Cases 489. 


Harry George, for appellant. 


Frank Kniete, Warner H. Robinson, Arthur J. 
Donovan, for appellees, 


STORE OWNER’S LIABILITY 


(MISSOURI) 


@ Customer’s fall on stairs 
Foreseeability of injury 
Knowledge of dangerous condition 


Rhea Schwartz sued S. S. Kresge Company 
and its manager for damages suffered by her 
as the result of a fall in defendant’s store. 
Plaintiff testified that while she was eating 
a sandwich at the lunch counter in the store, 
she observed a porter who was sweeping 
and cleaning stairs which were littered with 
a large number of pebbles, such as are com- 
monly sold for use in the bottom of gold 
fish bowls. About forty-five minutes later, 
after she had completed several missions in 
the store, she sustained the injury com- 
plained of while descending these stairs. 
Plaintiff claimed that she stepped on a small 
pebble similar to those which she had pre- 
viously seen the porter removing from the 
steps. According to defendants, there was 
no liability on their part because the object 
which caused plaintiff’s fall was not one 
which could, under the law, be considered 
as constituting an unreasonable risk, or as 
endangering the safety of defendants’ in- 
vitees; furthermore, contended defendants, 
if they did create or permit a dangerous 
condition, they were not liable because plain- 
tiff was fully informed of the existence of 
the danger. The court concluded that these 
questions relating to foreseeability of injury 
by defendant and plaintiff’s knowledge of 
the dangerous condition were for the deter- 
mination of the jury. 

A further ground urged for reversal of the 
judgment in plaintiff’s favor was that plain- 
tiff’s main instruction was fatally erroneous 
because it failed to require the jury to find 
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that plaintiff had no knowledge of the dan- 
gerous condition complained of. This con- 
tention was sustained by the court. An 
invitor is liable for injuries sustained by 
invitees when caused by an unsafe condition 
“which is known to him and not to them.” 
All authorities hold that if an invitee is 
adequately warned, or if he sees or knows 
of the danger, he cannot recover. As stated 
before, whether or not the dangerous condi- 
tion was so obvious that plaintiff should 
have seen it was a question for the jury. 
Ignorance of the danger was an essential 
element of plaintiff’s case but her main in- 
struction directed a verdict for her regardless 
of her knowledge of the condition which 
caused her injuries. The judgment in 
plaintiff’s favor, therefore, was reversed.— 
Schwartz v. S. S. Kresge Company, et al., 
appellants. Kansas City Court of Appeals, 
Missouri. March 6, 1944. 10 CCH Necti- 
GENCE CASEs 443. 


Caldwell, Downing, Noble & Garrity, John W. 
Oliver, Kansas City, Mo., for appellants. 
Cope & Hadsell, Walter A. Raymond, Kansas 
City, Mo., for respondent. 


(NEW MEXICO) 


© Parking space 
Difference in floor levels 
Contributory negligence 


Plaintiff, after making several purchases in 
defendants’ store, then left the store and 
was on her way to a parking space adjacent 
thereto when the accident in question oc- 
curred. There was a three or four inch drop 
in elevation at the place of the injury, and 
plaintiffs, husband and wife, based their 
claim of negligence on the particular man- 
ner of construction of the parking space and 
the slight elevation therefrom leading to the 
store entrance. At the time of the injury, 
the wife was carrying a large bag of gro- 
ceries which limited her range of vision. 
The court, on appeal, was of the opinion that 
a verdict was properly directed for defend- 
ants. There was in this case no example of 
an unusual change in elevation, or one at a 
place not to be expected. The drop in ele- 
vation of some three or four inches could 
not be said to present a hidden or concealed 
danger for any person using it in broad day- 
light especially, and keeping a reasonable 
watch as to where he was walking. Plaintiff 
was not absolved from the exercise of rea- 
sonable watchfulness as to where she was 
placing her feet simply because she was 
carrying a large bundle which obscured her 
view. There was no showing that the man- 
agement of defendant company was required 
to carry bundles for patrons, or that patrons 
themselves were required to carry them in 
such a way that they could not see in the 
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direction in which they were going; and it 
was not enough for plaintiff to say, or for 
the court to assume, that the plaintiff was 
required, of necessity, to keep watch for cars 
coming into and leaving the parking space 
at the time she was leaving with the cum- 
bersome bundle. That was an ordinary risk 
to be taken under the circumstances. What- 
ever the manager of the store might have 
said to the husband of plaintiff about others 
having fallen at the same place was not 
pertinent, since it was not shown that the 
manager had authority to bind defendant by 
any such admission. And, likewise, it be- 
came unimportant to know whether any 
employee offered to carry the sack of merchan- 
dise to the car, there being no proof that 
such services were required of defendant.— 
Seal, et al., plaintiffs-appellants v. Safeway 
Stores, Inc. New Mexico Supreme Court. 
March 15, 1944. 10 CCH Neciicence CAsEs 
490. 


Rodey, Dickason & Sloan, Albuquerque, N. M., 
for plaintiffs-appellants. 

W. A. Keleher, A. H. McLeod, Albuquerque, 
N. M., for defendants-appellees. 


(KENTUCKY) 


e@ Customer injured 
Vegetable debris on floor 


It is a commonly known fact that customers 
of what has become known as “food chain 
stores” wait upon themselves from counters 
or bins where the merchandise has been 
placed in a manner to give them easy access 
to it. They fill their own packages and it 
is almost inevitable that some portion might 
be dropped on the floor upon which an im- 
mediately succeeding customer might step, 
causing his fall and consequent injury. It 
would, therefore, require almost a constant 
standby employee or servant to remove such 
litter upon the departure of each customer 
and to watch him in order to discover whether 
any such thing happened, and to remove 
the danger. Such a requirement would in- 
evitably make the store keeper an insurer 
and this burden the law declines to thrust 
upon him. The facts in’the present case, 
showing that plaintiff’s fall was caused by 
stepping on a pea pod near the vegetable 
bins in defendant’s store, did not justify 
holding defendant liable-—Bosler, appellant 
v. Steiden Stores, Inc. Kentucky Court of 
Appeals. March 10, 1944. 10 CCH Nec 1- 
GENCE Cases 454. 

Woodward, Dawson & Hobson, Louisville, Ky., 
for appellant. 


Morris, Garlove & Goldsmith, Louisville, Ky., 
for appellee. 
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SHOCK FROM HIGH VOLTAGE WIRE 


(TEXAS) 


© Power company’s liability 
Death from electric shock 
Proximate cause 


Defendant power company had erected at 
considerable cost a high voltage power line 
from one of its sub-stations to the property 
of a refining company, this line being 27 or 
more feet above the ground, five or six feet 
above the height indicated by statute as being 
safe. Ten years later, the refinery decided 
to buy electricity from a nearby municipal 
plant, discontinued defendant’s electric serv- 
ice, and disconnected defendant’s line from 
the refinery without its knowledge. Defend- 
ant’s line was left charged with 13,000 volts 
of electricity. When defendant learned of 
the disconnection of its power line, it under- 
took negotiations with the refinery to renew 
its electric service. The refinery company 
began the construction of a warehouse addi- 
tion, 17 feet in height. The deceased, an 
employee of the refining company, while on 
top of the building, carrying a piece of gal- 
vanized ridgeroll 10 feet in length, brought 
the ridgeroll in contact with defendant’s line, 
which caused him to sustain a shock and 
fall from the building, from which he died. 
The trial court rendered judgment for plain- 
tiffs. Defendant presented the question of 
whether or not there was evidence to sup- 
port the conclusion that defendant’s failure 
either to insulate or disconnect its high volt- 
age line was a proximate cause of the death 
of plaintiffs’ intestate. The reviewing court 
held the answer to be negative, inasmuch as 
an essential element of proximate cause is 
the foreseeability of hazard to the injured 
party, an element which was necessarily ab- 
sent since the trial court had made a finding 
that defendant did not know of the erection 
of the building under the power line. The 
reviewing court found merit in defendant’s 
contentions that there was no evidence that 
defendant's failure to insulate its high volt- 
age line or disconnect it was negligence. 
Plaintiffs alleged that defendant was guilty 
of negligence in failing to discover the erec- 
tion of the building below the power line. 
The court found this ground of recovery 
wanting in essential support in that there 
was no finding that the particular negligence 
complained of was a proximate cause of the 
injury. The judgment was reversed and 
remanded.—West Texas Utilities Co., Ap- 
pellant v. Dunlap et al., etc. Texas Court of 
Civil Appeals. February 12, 1944. 10 CCH 
NEGLIGENCE CASEs 517. 


Eskridge, Groce & Chiles, Smith-Young Tower, 
San Antonio, Tex., for appellant. 

Scarborough, Yates & Scarborough, Abilene, 
Tex., for appellees. 
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THEATRE PATRON’S INJURY 


(NEW JERSEY) 


e@ Chemical fluid on seat 
Admissibility of testimony 


Plaintiff sued to recover damages for inju- 
ries sustained in defendant’s motion picture 
theatre by allegedly sitting on a seat that 
was wet with a liquid containing a chemical 
that burned his body and thereby inflicted 
injury. The New Jersey Supreme Court re- 
fused to uphold a verdict in plaintiff’s favor 
on the ground that there was no proof that 
defendant was responsible for the presence 
of the fluid on the seat, except by evidence 
which the Supreme Court held was incom- 
petent and not admissible as part of the res 
gestae. The testimony relied upon by plain- 
tiff related a conversation between the man- 
ager of the theatre and the usherette who 
showed plaintiff to the seat in question, or, 
perhaps more accurately stated, was a re- 
port of the usherette to the manager, in 
the presence and hearing of plaintiff, as to 
the cause of the presence of the “wetness” 
of the seat. The testimony was that plain- 
tiff’s trousers became wet, whereupon he 
sought the manager and told him it was 
caused by the wetness of the seat. The 
manager, thereupon, according to plaintiff’s 
testimony, interrogated the usherette as to 
how the seat had become wet, and was in- 
formed, “That they had been using this fluid 
to get some gum off the seat.” The manager 
later testified that a fluid was used to re- 
move gum from seats, which fluid was sup- 
plied by the “home office.” The judgment 
of the Supreme Court was reversed. State- 
ments made by a general agent in the course 
of the business entrusted to him are admis- 
sible as evidence against his-principal. The 
questions and answers involved here were in 
the course of official duty of the manager 
and called for response from the employee. 
The question arises: Were the statements in 
question made by the agents of the defend- 
ant in the execution of their agency? There 
seems no room for doubt that they were so 
made. The manager was clearly charged 
with the duty of operation and to see that 
acts of employees were not negligent. It is 
clear that the manager was conducting a 
transaction for the principal, an inquiry into 
the immediate occurrence that was in the 
execution of his duty, and that the answers 
of the girl to such queries of the manager 
form part of the act—the inquiry—which 
was being conducted for the benefit of the 
principal by its agent. The answers of the 
girl were as much a part of the act as if 
the principal had propounded the same inquiry 
to the manager. Here each was an agent of 
the principal for certain duties and each was 
acting within the scope of the agency in 





asking and answering questions. The testi- 
mony was not incompetent.—Arenson, plain- 
tiff, appellant v. Skouras Theatres Corporation. 
New Jersey Court of Errors and Appeals. 
March 23, 1944. 10 CCH NeEcLIcENCcE CASsEs 
551. 

Hammill, Schnitzer & Reilly, for plaintiff, ap- 
pellant. 

Carey & Lane, David A, Pindar, 26 Journal 
Square, Jersey City, N. J., for defendant, re- 
spondent. 


SUICIDE — CHARITABLE 
CORPORATION’S LIABILITY 


(CONNECTICUT) 


@ Death of patient 
Jump out of window 
“Corporate neglect” 


A patient in defendant’s hospital, during 
convalescence from an appendectomy, jumped 
from the window of a semi-private room 
and suffered injuries from which she died. 
In this action to recover damages for the 
death, plaintiff charged the hospital with 
“corporate neglect” in the performance of 
its duty. The acts of so-called “corporate 
neglect” were that the hospital failed to 
provide such a number of nurses, servants, 
employees and safeguards, etc., in that part 
of the hospital to which it assigned decedent 
as were able to discharge the duties of care 
as were necessary for decedent’s safety and 
welfare. There was no claim, and no evi- 
dence, that reasonable care under the cir- 
cumstances required the defendant to keep 
a nurse in the patient’s room constantly; 
nor was there evidence of an inadequate 
number of nurses on duty. There was no 
evidence that similar hospitals provided bars 
at windows for the protection of patients 
enjoying an apparently uneventful convales- 
cence as was the decedent. Defendant pleaded 
as a special defense that it was a charitable 
corporation. Plaintiff admitted such special 
defense, and alleged that defendant carried 
contracts of insurance indemnifying it against 
liability to its patient for its corporate negli- 
gence and for the torts of its servants and 
agents in the conduct of the hospital; that 
by reason of such contracts of insurance a 
judgment for plaintiff would not deplete the 
charitable trust funds of defendant; and that 
plaintiff would limit any judgment she might 
recover to the indemnity procurable under 
the contracts of insurance. The appeal court, 
deciding the case on the basis of the claimed 
error in the refusal of the trial court to set 
aside a verdict in favor of plaintiff, concluded 
that there was no evidence upon which the 
jury could reasonably have found that the 
corporation was negligent. A new trial was 
ordered.—Edwards, Exrx. v. Grace Hospital 
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POM TOME 


Society. 
Errors. March 25, 1944. 10 CCH Nect1- 
GENCE Cases 535. 


Connecticut Supreme Court of 


Cyril Coleman, for appellant, defendant. 
George W. Crawford, for appellee, plaintiff. 


WARRANTY —MANUFACTURER’S 
LIABILITY 


(KENTUCKY) 


@ Glass coffee percolator 
Broken handle 
Implied warranty 


In an action where plaintiff sought to hold 
a manufacturer liable for a burn she sustained 
when the handle of a glass coffee percolator 
broke as she was removing the percolator full 
of coffee from the stove, it was contended 
that (1) when the manufacturer of a coffee 
percolator offers it for sale to the general 
public there arises an implied warranty that 
the purchaser may rely on to the effect that 
the percolator is suitable for percolating 
coffee under the instructions for its use; and 
(2) the manufacturer of an article which is 
not inherently or intrinsically dangerous to 
health or life, but which is nevertheless un- 
safe and dangerous by reason of defects in 
its construction and material, who either 
conceals the defects or represents the article 
as safe and sound, is liable to the ultimate 
consumer who may be injured by reason 
of such defect. Plaintiff did not charge that 
the percolator was a dangerous instrumen- 
tality, nor was there a charge of negligence 
on the part of the manufacturer. Neither 
did plaintiff claim that the manufacturer 
knew or should have known that the per- 
colator was defective in any respect. The 
specific charge was that the percolator was 
not fit for the purpose for which it was offered 
for sale by defendants. The court, concluding 
that the petition failed to state a cause of ac- 
tion, stated the general rule that a contractor, 
manufacturer, or furnisher of an article, not 
imminently dangerous to life or health, is 
not liable to third parties having no con- 
tractual relation with him for negligence in 
the construction, manufacture or sale of the 
article, except where there is a false repre- 
sentation as to quality or contents, and where 
the manufacturer knows of defects which 
make the article dangerous for the purpose 
for which it is intended and conceals them.— 
Davis, appellant v. Glass Coffee Brewer 
Corporation, et al. Kentucky Court of Ap- 
peals. February 22, 1944. 10 CCH NE«Ec.I- 
GENCE Cases 390. 

Hardin H, Herr, Kreiger & Huffaker, Louisville, 
Ky., for appellant. 


Edward J, Hogan, Edwin O. Davis, Louisville, 
Ky., for appellees. 
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WINDOW WASHER INJURED 


(OHIO) 


© Defective window sash 
Fractured lumbar vertebrae 
Contributory negligence 


The plaintiff, a window washer, was injured 
as the result of a fall suffered while washing 
windows on the fourth floor of a building 
owned by the defendant. No safety anchor 
belt fasteners were provided. On one win- 
dow the sash was defective, and gave way. 
On these facts the plaintiff was entitled to 
have submitted to a jury whether he ex- 
ercised due care in washing the window 
in the manner employed by him. The plain- 
tiff could not be charged with contributory 
negligence as a matter of law solely because 
he washed the window in a manner which 
might not have been the safest way in which 
it could have been done. The judgment 
entered on a directed verdict for the defend- 
ant was reversed and the cause remanded.— 
Ladd, plaintiff v. Davies Building Company. 
Ohio Court of Appeals, Montgomery County. 
February 8, 1944. 10 CCH NEGLIGENCE 
Cases 291, 


Who’s Who in This Issue 


CURTISS E. FRANK— 


The author of the thought-provoking discus- 
sion of public official bonds (see page 195), 
Mr. Frank, was admitted to the New York 
Bar in 1929. Prior to 1937, he was asso- 
ciated with the firm of Hughes, Schurman 
& Dwight, which was headed by Charles 
Evans Hughes, Sr., prior to his becoming 
Chief Justice of the United States Supreme 
Court. Since 1937, Mr. Frank has been a 
member of Hughes, Hubbard, & Ewing, 
headed by Charles Evans Hughes, Jr. In 
1931-1932 he was Assistant United States 
Attorney for the Southern District of New 
York. He is now Mayor of the City of 
Yonkers. 


STEWART MAURICE— 


Mr. Maurice, whose clarifying article on 
check forgery claims begins on page 201, 
is in private practice in New York City. 
Admitted to the New York Bar in 1916, 
he has been associated with Wm. F. S. 
Hart, Masten & Nichols, Philip J. Dunn, 
and was a member of Tompkins & Maurice. 
He is a member of the New York State 
and Westchester County Bar Associations, 
and the New York County Lawyers Asso- 
ciation. 
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